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In recent years, much ink has been spilled in an ongoing debate over whether the First Amendment’s Press Clause ought to provide additional or different rights than those afforded by the Speech Clause that immediately precedes it in the constitutional text. In my view, the last word on the subject is The Press Clause: The Forgotten First Amendment published earlier this year by The Yale Law School’s Floyd Abrams Institute for Freedom of Expression.[footnoteRef:2] [2:  Floyd Abrams, Sandra Baron, Lee Levine, Jacob Schriner-Briggs & Isaac Barnes May, The Press Clause: The Forgotten First Amendment, 5 J. of Free Speech L. 561 (2024).  See also, e.g., Eugene Volokh, Freedom of the Press as an Industry or for the Press as a Technology, 169 U. Pa. L. Rev. 459 (2012); Sonja R. West, Awakening the Press Clause, 2012 BYU L Rev. 1953 (2011); RonNell Andersen Jones & Lisa Grow Sun, Freedom of the Press in Post-Truism America, 98 Wash. U. L. Rev. 419 (2020); Matthew L. Schafer, False Dichotomies and the Original Understanding of Press Freedom, Medium, Mar. 22, 2025; Matthew L. Schafer, A Third Possibility: The Press Clause at the Founding, 36 Fordham Intel. Prop. Media & Ent. L.J. --- (forthcoming 2026).] 

My purpose in this essay is not to revisit that debate but rather to address a related question—why should the Press Clause be so construed? There are several possible responses, from the failure of current Speech Clause-based jurisprudence to recognize a “neutral reportage” privilege abrogating the common law republication rule when a journalist reports newsworthy but false statements made by third parties (including public officials},[footnoteRef:3] to its failure to ensure press access to governmental and other public proceedings and records outside the judicial branch.[footnoteRef:4]  [3:  See, e.g., Edwards v. Nat’l Audobon Soc’y, 556 F.2d 113 (2d Cir. 1977) (recognizing “neutral reportage” privilege and grounding it in the First Amendment); Harte Hanks Commc’ns Inc v. Connaughton, 491 U.S. 657, 694-95 (1989) (Blackmun, J., concurring).]  [4:  See, e.g., Branzburg v. Hayes, 408 U.S. 665, 684 (1972) (“It has generally been held that the First Amendment does not guarantee the press a constitutional right of special access to information not available to the press generally.“). See generally, Lee Levine, et al., 1 Newsgathering and the Law Chap.12 (4th ed. 2018).] 

With apologies to those worthy causes, the primary reason the Press Clause must have independent force is the Supreme Court’s insistence that the Speech Clause does not protect the press from liability (criminal or civil) for violating “laws of general applicability” when those laws are invoked to punish gathering the news.[footnoteRef:5] As a result, the Court has declared that journalists typically cannot find shelter under the First Amendment when, for example, they attempt to protect their confidential sources from governmentally compelled disclosure,[footnoteRef:6] determine to reveal their identities when they are newsworthy,[footnoteRef:7] and their newsrooms are raided by government agents seeking to access their unpublished work product.[footnoteRef:8] For the same reason, lower federal courts have largely assumed that the First Amendment does not preclude the prosecution of journalists under the Espionage Act when they receive classified information from government sources[footnoteRef:9] or a civil judgment against them for recording images and conversations without the subject’s consent.[footnoteRef:10] Still other appellate courts have been left to perform constitutional gymnastics to justify holding that the act of recording police officers performing their duties in public is in fact protected “speech.”[footnoteRef:11] [5:  See Branzburg v. Hayes, 408 U.S. at 682 (“It is clear that the First Amendment does not invalidate every incidental burdening of the press that may result from the enforcement of civil or criminal statutes of general applicability. . . . [O]therwise valid laws serving substantial public interests may be enforced against the press as against others, despite the possible burden that may be imposed.”). ]  [6:  Id.]  [7:  See Cohen v. Cowles Media Co., 501 U.S. 663 (1991).]  [8:  See, e.g., Zurcher v. Stanford Daily, 436 U.S. 547 (1978).]  [9:  See, e.g., United States v. Rosen, 445 F. Supp. 2d 602 (E.D. Va. 2006).]  [10:  See, e.g., Peavy v. WFAA-TV, Inc., 221 F.3d 158 (5th Cir. 2000).]  [11:  See, e.g., Garcia v. County of Alameda, No. 24-6814 (9th Cir. Sept. 4, 2025).] 

All this stands in stark contrast to how the “freedom of the press” has evolved in much of the rest of the Western world. Throughout Europe, to cite just one example, journalists enjoy broad protections when they seek to protect their confidential sources from compelled disclosure. For courts applying Article 10 of the European Convention for the Protection of Human Rights, Europe’s version of the First Amendment, there is simply no question that the protection of a journalist’s confidential sources “is one of the basic conditions for press freedoms.”[footnoteRef:12] In the United States, in contrast, the Supreme Court has concluded that the “incidental” burdening of the press that may result from the enforcement of civil or criminal statutes of general applicability—such as the enforcement of a grand jury subpoena seeking a journalist’s confidential sources—is not sufficient to constitute a violation of the First Amendment.[footnoteRef:13]  [12:  Ashworth Hosp. Auth. v. MGN Ltd., [2002] 4 All. E.R. 193 (H.L.) at 210, See also Goodwin v. United Kingdom, 22 EHRR 123 (Feb. 22, 1996); Financial Times Ltd. v. United Kingdom, App. No. 821/03, Eur. Ct. H.R. (2009); 2 Newsgathering and the Law S19.08, at 19-51 (6th ed. 2023) (citing cases).  ]  [13:  Branzburg v. Hayes, 408 U.S. at 682-83.] 

[bookmark: _Int_Hd0OFytg]In this essay, I endeavor to explain how American constitutional doctrine got to this place, the toll it has taken on press freedom, and the doctrinal inconsistencies that undermine its validity. In Part I, I examine the Supreme Court’s double speak with respect to the Press Clause’s efficacy. In Part II, I trace the unfortunate history of the Court’s “incidental” restraints jurisprudence and its impact on journalism in the public interest. In Part III, I rely on the better angels of the Court’s press-specific precedent to lay the foundation for future efforts to invigorate the Press Clause and, through it, safeguard American journalism.
I
   There was a time, not long after the Supreme Court incorporated the First Amendment into the Fourteenth and applied it against the states, when every justice sitting on that court subscribed to the then-unremarkable view that the Press Clause protects the “press” from governmental overreach. Look no further than Grosjean v. American Press Co.[footnoteRef:14] In that 1936 decision, a unanimous Court unambiguously held that a Louisiana statute that imposed a tax on the state’s largest newspapers violated “the freedom of the press,” not the “freedom of expression” or “freedom of speech.”[footnoteRef:15]  The case arrived at the Supreme Court from Louisiana where U.S. Senator (and former Governor) Huey Long had strong-armed the legislature to impose a punitive tax on the state’s largest newspapers. As it happened, those newspapers had been overtly critical of Long. Of the nine newspapers subject to the tax, “[a]ll but one” had allegedly “ganged up” on the senator and a circular distributed by Long to members of the state legislature vilified the  ”‘lying newspapers’" that he said were conducting ”‘a vicious campaign’ and described the legislation as ‘a tax on lying, 2 cents a lie.’”[footnoteRef:16] [14:  297 U.S. 233 (1936).]  [15:  Id. at 251. ]  [16:  Minneapolis Star Tribune Co. v. Minnesota Commissioner of Rev., 460 U.S. 575, 579-80 (1983). See generally, Lee Levine & Isabella Salomao Nascimento, The Subpoenas Are Coming! The Subpoenas Are Coming!, 41 Comm. Lawyer 1 (2025). ] 

In no uncertain terms, the Court held that the statute abridged “the freedom of the press.”[footnoteRef:17] It explained that the “predominant purpose” of the Press Clause “was to protect an untrammeled press as a vital source of public information.”[footnoteRef:18] The Louisiana statute was “bad,” Justice George Sutherland wrote for the Court, because it was “a deliberate and calculated device in the guise of a tax to limit the circulation of information to which the public is entitled.”[footnoteRef:19] It violated the First Amendment because a “free press stands as one of the great interpreters between the government and the people” and “[t]o allow it to be fettered is to fetter ourselves.”[footnoteRef:20] [17:  Grosjean v. American Press, 297 U.S. at 251.]  [18:  Id. at 250.]  [19:  Id.]  [20:  Id.  ] 

Within its four corners, the Court’s opinion in Grosjean is largely silent about the basis for its conclusion that the Louisiana statute constituted a “deliberate and calculated device in the guise of a tax to limit the circulation of information to which the public is entitled.” Judicial explication of that conclusion first arrived nearly a half-century later in Minneapolis Star Tribune v. Minnesota Commissioner of Revenue.[footnoteRef:21] There, Justice Sandra Day O’Connor’s opinion for the Court provided the description of Senator Long’s and the Louisiana legislature’s motives recited above, while candidly acknowledging that Grosjean itself “did not describe this history.”[footnoteRef:22] In Minneapolis Star, where there was no evidence that the challenged legislation’s tax on newspapers was the product “of any impermissible or censorial motive,” the Court nevertheless extended Grosjean to create a presumption of bad faith whenever a statute singles out the press for disfavored treatment.[footnoteRef:23] “[U]nless justified by some special characteristic of the press,” Justice O’Connor explained, government action targeting journalists and news organizations “suggests that the goal of the regulation is not unrelated to suppression of expression and such a goal is presumptively unconstitutional.”[footnoteRef:24] [21:  460 U.S. 575 (1983).]  [22:  Id. at 57-80. ]  [23:  Id. at 585.]  [24:  Id. ] 

[bookmark: _Int_sEShkrPM][bookmark: _Int_4YDkKJOk]The Court decided Minneapolis Star in 1983. Its reaffirmation and extension of Grosjean might suggest that, in the intervening fifty odd years, the justices’ fidelity to its constitutional premise—that the First Amendment’s Press Clause serves “to protect an untrammeled press as a vital source of public information”—had remained untarnished. Sadly, any such assumption would be demonstrably incorrect. 
In 1974, in the wake of Watergate and the investigative journalism that helped unearth a president’s misconduct, Justice Potter Stewart was invited to deliver an address to celebrate The Yale Law School’s sesquicentennial. He used the occasion to “discuss the role of the organized press—of the daily newspapers and other established news media—in the system of government created by our Constitution.”[footnoteRef:25] Justice Stewart described what he viewed as the Court’s “understanding” that the Press Clause “is, in essence, a structural provision of the Constitution,” one that “extends protection to an institution.”[footnoteRef:26] As Justice Stewart explained it, the “publishing business” is “the only organized private business that is given explicit constitutional protection.”[footnoteRef:27] That “basic understanding,” he continued, is “essential” because if “the Free Press guarantee meant no more that freedom of expression, it would be a constitutional redundancy.”[footnoteRef:28] [25:  Potter Stewart, ”Or of the Press,” 26 Hastings L.J. 631, 631 (1975).]  [26:  Id. at 633.]  [27:  Id. ]  [28:  Id.] 

Justice Stewart’s remarks were quickly repurposed as a law review article, and its publication just as quickly sparked a pointed rebuttal from Chief Justice Warren Burger. In First National Bank of Boston v. Bellotti,[footnoteRef:29] in which the Court invalidated a Massachusetts statute that prevented corporations from opining on proposed income tax legislation, the Chief Justice wrote a concurring opinion in which he addressed an issue not before the Court but very much on his mind—Justice Stewart’s claim that the Press Clause provided unique protections to the institutional ”press.“ Without specifically mentioning or even citing Justice Stewart’s position, the Chief Justice asserted that the “Speech Clause, standing alone, may be viewed as a protection of the liberty to express ideas and beliefs, while the Press Clause focuses specifically on the liberty to disseminate expression broadly.”[footnoteRef:30] For the Chief Justice, there is no constitutional “difference between the right of those who seek to disseminate ideas by way of a newspaper and those who give lectures or speeches and seek to enlarge the audience by publication and wide dissemination.”[footnoteRef:31] [29:  435 U.S. 765, 795 (1978) (Burger, C.J., concurring).]  [30:  Id. at 799-800.]  [31:  Id. at 802.] 

Shortly thereafter, the Court was confronted with an unintended consequence of its landmark decision in New York Times Co. v. Sullivan,[footnoteRef:32] which had severely restricted the ability of the states to extend a cause of action for defamation to public officials. Although the defendants in the case included both The New York Times and several ministers who had attached their names to the advertisement at issue, and the Court did not distinguish between their rights in its decision, subsequent cases often referred to “media defendants” as the recipients of the constitutional protection conferred by one or another of the Court’s subsequent defamation decisions.[footnoteRef:33] The resulting confusion led the Court to grant a petition for a writ of certiorari in Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc.[footnoteRef:34] in which the Vermont Supreme Court had held that the First Amendment-based limitations on damages in defamation actions set out in Gertz v. Robert Welch, Inc.[footnoteRef:35] did not apply to non-media defendants such as credit reporting agencies. [32:  376 U.S. 254 (1964).]  [33:  See, e.g., Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974); Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767 (1986). See also Lee Levine & Stephen Wermiel, The Progeny: Justice William J. Brennan Jr.‘s Fight to Preserve the Legacy of New York Times v. Sullivan (2014). ]  [34:  472 U.S. 749 (1985) (aff’g 461 A.2d 414 (Vt. 1983)).]  [35:  418 U.S. 323 (1974).] 

[bookmark: _Int_K01whXpQ]Following two rounds of briefing and two oral arguments, the Court declined to answer directly the question on which it had granted review. Instead, it held that the availability of the First Amendment rights articulated in Gertz turned not on whether the defendant was a member of the press, but rather on whether the alleged defamation addressed a matter of public concern.[footnoteRef:36] Nevertheless, several justices felt obliged to state their views on whether the Press Clause affords protection to the institutional media that is unavailable to others. Most significantly, in a dissenting opinion on behalf of himself and three of his colleagues, Justice William J. Brennan, Jr.,  the author of the Court’s opinion in Sullivan itself, wrote that the Vermont Supreme Court’s decision restricting Gertz’s limitations on damages to “media” defendants was “irreconcilable with the fundamental First Amendment principle that ‘[t]he inherent worth of . . . speech in terms of its capacity for informing the public does not depend upon the identity of its source.’”[footnoteRef:37] As Justice Brennan, the justice generally viewed as most sympathetic to the press, explained it, “[w]e protect the press to ensure the vitality of First Amendment guarantees,” but such “solicitude implies no endorsement of the principle that speakers other than the press deserve lesser First Amendment protection.”[footnoteRef:38] [36:  Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. at 751 (plurality opinion of Powell, J.).]  [37:  Id. at 784 (Brennan, J., dissenting).]  [38:  Id. at 783.] 

In the wake of Greenmoss Builders, it appeared that, across the Court’s ideological divide, from its most “liberal” members such as Justice Brennan to its most “conservative” such as Chief Justice Burger, there was a consensus that the Press Clause afforded no protections beyond those available under the Speech Clause. A quarter century later, in Citizens United v. FEC,[footnoteRef:39] Justice Anthony Kennedy, another justice viewed as sympathetic to the press, was able to write for the Court that “‘[w]e have consistently rejected the proposition that the institutional press has any constitutional privilege beyond that of other speakers,’” quoting from and citing to colleagues across the ideological spectrum from Justices Scalia to Brennan.        [39:  558 U.S. 310, 352-53 (2010) (quoting Austin v, Michigan Chamber of Commerce, 494 U.S. 652, 691 (1990) (Scalia, J., dissenting) and citing Dun & Bradstreet, Inc. v. Greenmoss Builders, 472 U.S. at 784 (Brennan, J., dissenting)).] 

II
Against this backdrop, the Court plowed another field that has resulted in a significant diminution of press freedom. Speaking largely through Justice Byron White, the Court devoted the better part of two decades to developing a constitutional law of “incidental” restraints imposed by laws of “general applicability,” which has served to narrow to the point of insignificance any constitutional right to gather the news. It began in 1972 when a narrowly divided Court, in a majority opinion by Justice White, held that the First Amendment does not afford journalists the right to protect the identities of their confidential sources when subpoenaed to do so by a grand jury.[footnoteRef:40] Although Justice White‘s  opinion in Branzburg v. Hayes purported to recognize that, ”without some protection for seeking out the news, freedom of the press could be eviscerated,”[footnoteRef:41] he nevertheless wrote that it would be “frivolous” to assert  [40:  Branzburg v. Hayes, 408 U.S. 665 (1972).]  [41:  Id. at 681.] 

[bookmark: _Int_zF1pKdRb]that the First Amendment in the interest of securing news or otherwise, confers a license on either the reporter or his news source to violate valid criminal laws. Although stealing documents or wiretapping could provide newsworthy information, neither reporter nor source is immune from conviction for such conduct, whatever the impact on the flow of news.[footnoteRef:42] [42:  Id. at 691.] 

In short, Justice White declared, “the First Amendment does not invalidate every incidental burdening of the press that may result from the enforcement of civil or criminal statutes of general applicability.”[footnoteRef:43] [43:  Id. at 682.] 

Justice White returned to this concept of “incidental” restraints imposed by laws of “general applicability” in Zurcher v. Stanford Daily.[footnoteRef:44] There, the Court turned aside a claim that the First Amendment effectively precludes the use of search warrants (as opposed to subpoenas) to procure unpublished materials in the possession of a news organization, rejecting the contention that “searches of newspaper offices for evidence of crime . . . will seriously threaten the ability of the press to gather, analyze, and disseminate news.”[footnoteRef:45] Relying on Branzburg’s distinction between “direct” and “incidental” restraints on newsgathering conduct, Justice White explained that “[w]hatever incremental effect there may be in this regard if search warrants, as well as subpoenas, are permissible in proper circumstances, it does not make a constitutional difference.”[footnoteRef:46]  [44:  436 U.S. 547 (1978).]  [45:  Id. at 563.]  [46:  Id. at 566 (citing Branzburg v. Hayes, 408 U.S. 665).] 

Then, in Herbert v. Lando,[footnoteRef:47] The Court built on the foundation it poured in Branzburg and Zurcher to reject the contention that the First Amendment circumscribes a defamation plaintiff’s ability to take discovery directed at a news media defendant’s confidential “editorial processes.” Again writing for the Court, Justice White contrasted the “indirect” and incidental impact that civil discovery might have on editorial decision making with a statute the purported to subject “the editorial process to private or official examination merely to satisfy curiosity or to serve some general end such as the public interest.”[footnoteRef:48]  The former, he asserted, does not violate the First Amendment while the latter “would not survive constitutional scrutiny.”[footnoteRef:49] [47:  441 U.S. 153 (1979).]  [48:  Id. at 174.]  [49:  Id.] 

Finally, in Cohen v. Cowles Media Co.,[footnoteRef:50] the Court declined to invalidate, in the name of the First Amendment, a cause of action for promissory estoppel asserted against a newspaper that had abrogated a promise not to reveal the plaintiff-source's identity.  According to Justice White’s majority opinion, the case did not involve a direct restraint on the news media’s ability to publish truthful information—i.e., the identity of the source—but rather was “controlled” by the by-then “well-established line of decisions holding that generally applicable laws do not offend the First Amendment simply because their enforcement has incidental effects on its ability to gather and report the news.”[footnoteRef:51] Even assuming arguendo that a “cause of action for promissory estoppel will inhibit truthful reporting because news organizations will have legal incentives not to disclose a confidential source’s identity even where that person’s identity is newsworthy,” the Court held that such an “incidental, and constitutionally insignificant, consequence of applying to the press a generally applicable law” is of no moment.[footnoteRef:52] [50:  501 U.S. 663 (1991).]  [51:  Id. at 669.]  [52:  Id. at 672.] 

[bookmark: _Int_WCEQCsDJ]  This “line of decisions” culminating in Cohen has led lower courts to assume that a broad range of newsgathering conduct is beyond the First Amendment’s reach. In several cases, courts have searched for ways to circumvent Cohen, often tying themselves in analytical knots in the process. A prominent example of the first phenomenon is Dahlstrom v. Sun-Times Media, LLC,[footnoteRef:53] in which the Seventh Circuit held that the First Amendment does not protect a newspaper from civil liability when it receives driver’s license records it requested under a public records law.  In Dahlstrom, the five plaintiffs—all police officers—had participated in a line-up that effectively exonerated a public official’s nephew of a crime he allegedly committed. The newspaper used the information contained on the officers’ licenses regarding their height, weight, hair color and eye color to assess the bona fides of the line-up and the resulting article documented the similarities in their relevant features to those of the suspect.[footnoteRef:54]   [53:  777 F.3d 937 (7th Cir. 2015).]  [54:  Id. at 940-41.] 

Even though the newspaper had secured the information through a routine public records law request to the Illinois Secretary of State, the court nevertheless held that it enjoyed no constitutional protection from civil liability under the federal Driver’s Privacy Protection Act (“DPPA”).[footnoteRef:55] That statute makes it “unlawful for any person knowingly to obtain or disclose personal information[] from a motor vehicle record.”[footnoteRef:56] In so holding, the court determined that “the act of harvesting information from driving records” is neither a communicative act nor a “medi[um] of expression” and therefore “does not trigger” First Amendment protection.[footnoteRef:57] [55:  18 U.S.C. S 2721, et seq.]  [56:  Id.]  [57:  777 F.3d at 948.] 

Dahlstrom was, in significant part, an application, albeit a tortured one, of the Seventh Circuit’s prior decision in ACLU v. Alvarez.[footnoteRef:58] In that case, the court held that, as applied to the recording of police officers performing their official duties in public places, an Illinois statute generally prohibiting non-consensual recording “burdens individual speech and press rights” in violation of the First Amendment.[footnoteRef:59]  The First Amendment, the court concluded, “limits the extent to which Illinois may restrict audio and audiovisual recording of utterances that occur in public.”[footnoteRef:60] It based that conclusion, in significant part, on its determination that “[a]udio and audiovisual recording are media of expression commonly used for the preservation and dissemination of information and ideas and thus are ‘included within the free speech and press guarantee’” of the First Amendment.[footnoteRef:61] Although it invoked both the speech and press clauses, the court grounded its holding in the former: [58:  679 F.3d 583 (7th Cir. 2012).]  [59:  Id. at 595 (citing ILL. Comp. Stat. 5/14-2(a)(1)).]  [60:  679 F.3d at 595.]  [61:  Id. (quoting Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 502 (1952)). ] 

The act of making an audio or audiovisual recording is necessarily included within the First Amendment’s guarantee of speech and press rights as a corollary of the right to disseminate the resulting recording. The right to publish or broadcast an audio or audiovisual recording would be insecure, or largely ineffective, if the antecedent act of making the recording is wholly unprotected, as the State’s Attorney insists. By way of a simple analogy, banning photography or note-taking at a public event would raise serious First Amendment concerns; a law of that sort would obviously affect the right to publish the resulting photograph or disseminate a report derived from the notes. The same is true of a ban on audio and audiovisual recording.[footnoteRef:62] [62:  679 F.3d at 595-96.] 

Once it had classified the act of “making” the recording as part of the process of disseminating the expression it captured, the court was able to describe its decision as a “straightforward application of the principle that ‘[l]laws enacted to control or suppress speech may operate at different points in the speech process.”[footnoteRef:63] The statute’s ban on audio and audiovisual recording, the court explained, “operates at the front end of the speech process by restricting the use of a common, indeed ubiquitous instrument of communication,” a restriction that “suppresses speech just as effectively as restricting the dissemination of the resulting recording.”[footnoteRef:64] [63:  Id. at 596 (emphasis added).]  [64:  Id.] 

The analytical gymnastics undergirding Alvarez are a byproduct of its concern it would otherwise run afoul of the incidental restraints doctrine set out by the Supreme Court in cases like Branzburg and Cohen. The court distinguished both cases by name, asserting that they stand only “for the unremarkable position that the press does not enjoy a special constitutional exemption from generally applicable laws.”[footnoteRef:65] In Alvarez, in contrast, it was “the expressive element of an expressive activity” that put the First Amendment “in play.”[footnoteRef:66]  [65:  Id. at 600.]  [66:  Id. at 602. ] 

The Seventh Circuit decided Alvarez before Dahlstrom, so the court in the latter had to distinguish the former to reach its desired result. Not surprisingly, it did so by seizing on the prior decision’s emphasis on audiovisual recording as “expressive activity.” In Dahlstrom, the defendant newspaper asserted that the DPPA, like the wiretapping law at issue in Alvarez, violated the First Amendment as applied “because it restricts the new media’s ability to gather and report the news.”[footnoteRef:67] The court was able to reject that contention because, in its effort to steer clear of the “incidental restraints” doctrine, Alvarez had hung its judicial hat on its dubious contention that recording is the “front end of the speech process.”[footnoteRef:68] [67:  777 F.3d at 947-48.]  [68:  Id.] 

The influence of the court’s analysis in Alvarez has spread beyond the Seventh Circuit.  Most recently, in Garcia v. County of Alameda,[footnoteRef:69] the Ninth Circuit reversed a district court’s denial of a preliminary injunction to a reporter who challenged the constitutional validity of a county ordinance flatly prohibiting the intentional observation of so-called “sideshow events” conducted on a public street from within 200 yards.  A “sideshow” is a “controversial event where drivers take over city intersections with their cars as they skid in circles while performing stunts.”[footnoteRef:70] The ordinance was designed to limit the unruly crowds that routinely gathered to watch as well as the ”property damages, noise pollution, garbage, firearm use and reckless driving under the influence of drugs and alcohol” that often ensued.[footnoteRef:71]  The reporter, who covered road safety and transportation, sought to enjoin enforcement of the regulation at least as it applied to his newsgathering activities.  [69:  No. 24-6814 (9th Cir. Sept. 4, 2025).]  [70:  Id., slip op. at 5.]  [71:  Id.] 

Taking its cue from Alvarez, the Ninth Circuit began its analysis by considering whether “newsgathering and reporting activities constitute speech.”[footnoteRef:72]  It rejected the county’s contention that the ”’mere observation’ of sideshows ’is not expressive’” on the ground that a reporter’s ability to do so ”is a predicate for, and thus inextricably intertwined with his recording of those events.”[footnoteRef:73] Having recategorized newsgathering as speech itself, the court was able to turn away the county’s reliance on the incidental restraints doctrine: ”Even if observation of a sideshow on its own terms is non-expressive conduct,” because the reporter ”must observe sideshows in order to record them, the Ordinance ’burdens [his] First Amendment rights directly, not incidentally.’”[footnoteRef:74] [72:  Id at 10 (emphasis added).]  [73:  Id. at 11-12.]  [74:  Id. at 13 (quoting ACLU v. Alvarez, 679 at 603).] 

[bookmark: _Int_zMqcP81W][bookmark: _Int_2KGyyXL2]Other courts, however, have declined to follow even Alvarez. In Price v. Garland,[footnoteRef:75] a documentary filmmaker brought a declaratory judgment action against the National Park Service because it had enforced a regulation requiring him to secure a permit and pay a fee to undertake ”commercial filming activities” on federal property otherwise open to the public.[footnoteRef:76]  Although the regulations contained an exemption from the permit requirement for filming by the news media, the court held the filmmaker did not qualify for it.[footnoteRef:77] As a result, the filmmaker had to ground his claim in the First Amendment generally and Alvarez specifically. In response, the D.C. Circuit pronounced itself “convinced” that embracing Alvarez would constitute a “category error” and flatly refused “to apply speech-protective rules” to an “activity that involves merely a noncommunicative step in the production of speech.”[footnoteRef:78]   [75:  45 F.4th 1059 (D.C. Cir. 2022).]  [76:  Id. at 1064 (quoting 43 C.F.R. S 5.12 (2020)).]  [77:  45 F.4th at 1064. ]  [78:  Id. at 1068.] 

The Alvarez formulation is not the only one appellate courts have devised to fashion First Amendment-based protections from newsgathering liability arising from the application of generally applicable laws. In Food Lion, Inc. V. Capital Cities/ABC, Inc.,[footnoteRef:79] the Fourth Circuit was able to navigate cases like Cohen by approaching the First Amendment issue largely from the perspective of apportioning damages. The case featured tort claims asserted by the subject of a hidden camera investigation undertaken by journalists who assumed false identities to gain access to business premises. Specifically, in Food Lion, reporters secured jobs working in areas of the plaintiff’s supermarkets that were not typically open to the public. They were equipped with miniature cameras and microphones that enabled them to record what they saw and heard. The plaintiff based its claims, not on the resulting broadcast that was highly critical of its food handling practices, but rather on the act of surreptitiously recording in nonpublic areas of the stores without consent.[footnoteRef:80]  [79:  194 F.3d 505 (4th Cir. 1999).]  [80:  Id. at 510.] 

[bookmark: _Int_0P2qw8lJ]Rather than apply the First Amendment to protect the newsgathering conduct at issue, the Fourth Circuit focused instead on what it described as the “overriding (and settled) First Amendment principle” that a litigant may not “avoid the First Amendment limitations on defamation claims by seeking publication damages under non-reputational tort claims.”[footnoteRef:81] It was therefore able to distinguish Cohen on the ground that, even there, the Supreme Court had reiterated that “‘constitutional libel standards’ apply to damages claims for reputational injury” no matter the cause of action asserted.[footnoteRef:82] As the Fourth Circuit saw it, what ”Food Lion sought to do . . . was to recover defamation-type damages under non-reputational tort claims without satisfying the stricter (First Amendment) standards of a defamation claim.”[footnoteRef:83] Such an ”end-run around First Amendment stricture[s]," the court concluded, "is foreclosed.”[footnoteRef:84] In other words, the court determined that, although the First Amendment played no role in limiting liability for damages cause by newsgathering conduct, the available damages must be cabined, in the name of the First Amendment, to exclude compensation for harms caused by any subsequent dissemination of the information acquired as a result of the unprotected conduct. [81:  Id. (citing Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988)).]  [82:  194 F.3d at 522-23 (quoting Cohen v. Cowles Media Co., 501 U.S. at 671).]  [83:  194 F.3d at 522.]  [84:  Id.] 

The difficulty of slicing the doctrinal salami so thin is illustrated by the First Circuit’s subsequent decision in Vielleux v. National Broadcasting Co.[footnoteRef:85] In that case, the court held that the First Amendment protected a television network from liability for “reputational” as opposed to “pecuniary” harm to the plaintiff allegedly caused by misrepresentations made by a reporter during the newsgathering process. Invoking Cohen, the court concluded that “misrepresentation under Maine law is a cause of general applicability” and “[a]pplying it to journalists subjects them to the same consequences as all others.”[footnoteRef:86]  For this reason, the court declined to adopt the rule, urged by the defendant, that the First Amendment precludes a cause of action for misrepresentation in newsgathering unless there is “independent evidence,” beyond the plaintiff’s own testimony, that such a misrepresentation had in fact been made: [85:  206 F.3d 92 (1st Cir. 2000).]  [86:  Id. at 128 (citing Cohen v. Cowles Media Co., 501 U.S. 663 (1991)).] 

We recognize the danger that newsgathering might be inhibited by forcing journalists to frequently litigate disputes concerning their purported misrepresentations to sources. An independent evidence rule would, however, grant journalists a greater license to lie than is enjoyed by other citizens. Defendants’ proposed rule would exceed any protection of newsgathering that the Supreme Court has yet fashioned, and would be more appropriately developed at that level, if at all.[footnoteRef:87] [87:  206 F.3d at 129.] 

Instead, the First Circuit held that the First Amendment required courts to distinguish between “pecuniary” harms caused by the alleged misrepresentation and “reputational” harms caused by the resulting expression. The latter were only recoverable subject to the First Amendment-based strictures set out in New York Times Co. v. Sullivan[footnoteRef:88] and its progeny. The former were of no concern to the First Amendment.[footnoteRef:89] [88:  376 U.S. 254 (1964).]  [89:  206 F.3d at 129. ] 

On final example of the constitutional mischief caused by the “incidental” restraints doctrine comes from the Supreme Court itself. In Bartnicki v. Vopper,[footnoteRef:90] a federal district court, relying on Cohen, held that federal and state wiretap laws could be constitutionally applied to the use and dissemination of recordings made in violation of those laws, even when the information so obtained was true and addressed a matter of public concern. The district court concluded that, because laws prohibiting wiretapping are generally applicable, they constitute at best incidental, and constitutionally insignificant restraints on the gathering and dissemination of news.[footnoteRef:91]  On appeal, the Third Circuit conceded that the statutes were “content neutral” laws of “general” application but held that they were nevertheless subject to and failed “intermediate” First Amendment scrutiny.[footnoteRef:92] [90:  532 U.S. 514 (2001).]  [91:  Id. at 521.]  [92:  Bartnicki v. Vopper, 200 F.3d 109 (3d Cir. 1999), aff’d, 532 U.S. 514 (2001)).] 

In the Supreme Court, Justice Stevens’ opinion for the Court rejected the reasoning of both lower courts, holding instead that “‘if a newspaper lawfully obtains truthful information about a matter of public significance, then state officials may not constitutionally punish publication of the information, absent a need . . . of the highest order.”[footnoteRef:93]  The Court agreed with the Third Circuit that the wiretap statutes are content-neutral laws of general applicability but nevertheless concluded that their “naked prohibition against disclosure is fairly characterized as a regulation of pure speech.”[footnoteRef:94] Such a prohibition, the Court continued, cannot be squared with the First Amendment absent the requisite governmental interest of the “highest order,” even when the information was secured by a journalist from a source who he knew had acquired it unlawfully.[footnoteRef:95] In that circumstance, Justice Stevens explained, “a stranger’s illegal conduct does not suffice to remove the First Amendment shield from speech about a matter of public concern.”[footnoteRef:96] [93:  532 U.S. at 527-28 (quoting Smith v. Daily Mail Publ’g Co., 443 U.S. 97. 103 (1979)).]  [94:  532 U.S. at 526.]  [95:  Id.]  [96:  Id. at 535.] 

The Court was able to reach this result by focusing exclusively on the statutory prohibition on the dissemination or “disclosure” of the fruits of the unlawfully acquired information.[footnoteRef:97]  It did so even though the statute also prohibited any “use” of such information and the Solicitor General had argued that the “use” prohibition regulated conduct and not speech.[footnoteRef:98] The Court sidestepped the issue by declaring that the only “use” on which the alleged statutory violation rested was the “disclosure” itself.[footnoteRef:99]  Since the disclosure constituted truthful speech about a matter of public concern, the Court had no occasion to consider the potential application of the “use” prohibition outside the context of speech itself.[footnoteRef:100] [97:  Id. at 526-27.]  [98:  18 U.S.C. S 2511(1)(d).]  [99:  532 U.S. at 527.]  [100:  See also 532 U.S. at 532 n. 19 (”Our holding, of course, does not apply to punishing parties for obtaining the relevant information unlawfully.”).] 

As these examples illustrate, the incidental restraints doctrine has resulted in a body of First Amendment law that does not protect (1) a reporter’s promise of confidentiality to a source, (2) a reporter’s decision to break that promise, (3) a newsroom’s ability to safeguard the unpublished fruits of its newsgathering from unannounced search and seizure or civil discovery, (4) a reporter’s acquisition of information through a routine public records request made to a government agency, or (5) a reporter’s use of concealed cameras or alleged verbal misrepresentations in the course of gathering news. Laws prohibiting such conduct do no violence to the First Amendment so long as they are generally applicable and their relationship to newsgathering is in some sense “incidental.”  By the same token, the First Amendment does protect (1) a reporter’s use and dissemination of information unlawfully acquired by someone else, (2) the nonconsensual recording of police officers performing their official duties in public places, and (3)  a reporter from an award of damages resulting from otherwise unlawful newsgathering conduct to the extent those damages arise from the subsequent dissemination of the information so acquired. Generally applicable laws prohibiting such conduct or permitting such damage awards violate the First Amendment only because the newsgathering is in some sense intertwined with the speech it facilitates.
Perhaps the most significant consequence of the constitutional divide between protected speech and unprotected newsgathering conduct is the potential criminalization of reporting about national security. Although the Supreme Court itself has never directly addressed the issue, several justices took pains to suggest that the First Amendment might not shield either The New York Times or Washington Post from criminal liability under the Espionage Act for their acquisition, possession and reporting about the Pentagon Papers.[footnoteRef:101]  In the same series of separate opinions in which six members of the Court flatly declared that the First Amendment precluded a prior restraint on the dissemination of their contents, just as many expressly mused that a criminal prosecution might succeed.[footnoteRef:102]  In one such concurring opinion, Justice White pointed the Justice Department to existing “criminal sanctions and their deterrent effect on the responsible as well as the irresponsible press.”[footnoteRef:103]      [101:  New York Times Co v. United States, 403 U.S. 713 (1971).]  [102:  Id. at 733 (White, J., concurring); id. at 730 (Stewart, J., concurring); id sat 748 (Marshall, J., concurring); id. at 754 (Harlan, J., concurring).]  [103:  Id. at 733 (White, J., concurring).] 

Following the Pentagon Papers case, lower courts have uniformly denied First Amendment protection to the acquisition of newsworthy information about government wrongdoing revealed in classified documents. To date, however, no such prosecution has been mounted against either a media entity or a journalist in its employ. In United States v Morrison, the Fourth Circuit rejected several contentions that the defendant, an employee of the Naval Intelligence Support Center, was protected by the First Amendment when he acquired and provided classified information to Jane’s Defence Weekly.[footnoteRef:104] Morrison had shared with the magazine information regarding explosions at Soviet military bases as well as reconnaissance satellite photographs. In rejecting his First Amendment-based defenses, the court distinguished precedent reversing the conviction under the Espionage Act of the author of three pamphlets during World War II.[footnoteRef:105]  As the Court in Morrison saw it, the prior case involved “pure speech,” whereas the conduct in which Morison allegedly engaged operated only “in the shadow of the First Amendment.”[footnoteRef:106] [104:  844 U.S. 1057 (4th Cir. 1988).]  [105:  See Hartzel v. United States, 322 U.S. 680 (1944).]  [106:  844 F.2d at 1073.] 

In a concurring opinion, Judge Wilkinson addressed the concerns raised by several news media organizations as amici curiae. “I do not think the First Amendment interests here are insignificant,” he wrote. "Criminal restraints on the disclosure of information threaten the ability of the press to scrutinize and report on government activity.”[footnoteRef:107] This is so, Judge Wilkinson recognized, because there “exists the tendency, even in a constitutional democracy, for government to withhold reports of disquieting developments and to manage news in a fashion most favorable to itself.”[footnoteRef:108] Still, although he rejected the view that the words “national security” automatically require a reviewing court to strike the “balance” between “the need for security and the free flow of information” in favor of the government, he also declined to engage in an ”aggressive balancing” through which the interests in national security would be weighed against the First Amendment-based interest in newsgathering.[footnoteRef:109] [107:  Id. at 1081 (Wilkinson, J., concurring).]  [108:  Id.]  [109:  Id. at 1082.] 

Morrison set the stage for United States v. Rosen.[footnoteRef:110] In that case, a federal district court sitting in the Fourth Circuit denied a motion to dismiss an indictment alleging violations of the Espionage Act against two lobbyists charged with unlawfully receiving classified information from a Defense Department official and then passing it on to two reporters.[footnoteRef:111] Relying largely on Morrison and the various separate opinions in the Pentagon Papers case, the court rejected the defendants’ First Amendment-based defenses, although it did purport to construe the Act in a manner that saved it from constitutional attack. Asserting that “the passing of government secrets relating to the national defense to those not entitled to receive them” must be squared with the First Amendment, it concluded that a prosecution under the Espionage Act in this context nevertheless survived First Amendment scrutiny so long as the government carried its burden of proof under the statute as the court had construed it.[footnoteRef:112]  [110:  445 F. Supp. 2d 602 (E.D. Va. 2006).]  [111:  Id at 613-16.]  [112:  Id. at 625-43 (construing 18 U.S.C. S 793).] 

 The government’s subsequent attempts to secure interlocutory appellate review of the district court’s narrow construction of the statute were unsuccessful. The Fourth Circuit nevertheless included in its order denying interlocutory review language suggesting that the district court had overstated the significance of the First Amendment in this context:
Although we do not possess jurisdiction to review [its] Order at this juncture, it is 	apparent that the district court worked tirelessly to balance the competing forces 	inherent in a prosecution involving classified information, and that its efforts to 	protect the fair trial rights of the defendants were not inappropriate. We are 		nevertheless concerned by the potential that the . . . Order imposes an additional 	burden on the prosecution not mandated by the governing statute.[footnoteRef:113]  [113:  United States v. Rosen, 557 F.3d 182, 199 n.8 (4th Cir. 2009).] 

III
The common theme that runs through these cases is the judicial assumption that, absent a tangible nexus to the publication of information itself protected under the Speech Clause, the acquisition and possession of information—including newsworthy information about a matter of public concern—is beyond the scope of the First Amendment. This body of precedent is conspicuously silent about the Press Clause and the role it should appropriately play in the constitutional calculus.
It is not the purpose of this essay to provide a comprehensive framework for applying the Press Clause to newsgathering-based criminal prosecutions and civil claims. Rather, it is intended to begin a long-needed discussion of what that framework ought to be. After all, the Supreme Court must have meant something when, in Branzburg, it asserted that “without some protection for seeking out the news, freedom of the press would be eviscerated.”[footnoteRef:114] It must have meant something when it grounded its holding that a tax on newspapers critical of public officials violated the First Amendment squarely in the “freedom of the press.”[footnoteRef:115] And it must have meant something when, decades later, it went so far as to hold that the inherent possibility that such a law was enacted in bad faith requires a presumption, grounded in the Press Clause, that it is unconstitutional.[footnoteRef:116] [114:  408 U.S. at 681.]  [115:  Grosjean v. American Press Co., 297 U.S. at 250.]  [116:  Minneapolis Star & Tribune co. V. Minnesota Commissioner of Rev., 460 U.S. at 582-83.] 

We can, therefore, proceed from the premise that, Chief Justice Burger’s rejoinder to Justice Stewart notwithstanding, the Press Clause is not a constitutional redundancy and that it provides tangible protections to the “press,” however it is ultimately defined. And we can safely build on that premise to conclude that at least one function of the Press Clause is to protect journalists (again, however they are ultimately defined) when they seek out the news.  And, as I and my colleague Isabella Salomao Nascimento have argued elsewhere, it should not be a stretch to argue that the Press Clause precludes government actions intended to retaliate against reporters and news organizations for speaking truth to power.[footnoteRef:117] [117:  Lee Levine & Isabella Salomao Nascimento, The Subpoenas are Coming! The Subpoenas are Coming!, 41 Comm. Lawyer 1 (2025).] 

In that article, we made the case that, in Branzburg itself, the Court not only recognized that the First Amendment’s Press Clause would necessarily be triggered in the case of “[o]fficial harassment of the press, undertaken not for the purposes of law enforcement but to disrupt a reporter’s relationship with his news sources,” it effectively held that a prima facie showing of such “bad faith” must lead to a constitutionally required balancing of the government interest in law enforcement against the First Amendment interest in a free press.[footnoteRef:118] That balance, we suggested, must be struck, not by probing the government’s motive further, but rather by requiring that it demonstrate that its exercise of governmental authority (in that case issuance of a subpoena to a journalist) served a legitimate law enforcement interest, that the asserted interest was compelling, and that it could not be served by other means.[footnoteRef:119] [118:  Id. (discussing and quoting Branzburg v. Hayes, 408 U.S. at 681). There is, however, a substantial argument—made largely in the context of a proposed privilege grounded in federal common law—that the Branzburg formulation provides insufficient protection. According to this view,  to overcome the presumptive privilege, the government must also satisfy a fourth “prong” that would  require the court to balance its need for the subpoenaed testimony or materials against the public interest in the journalism at issue.  See, e.g., In re Grand Jury Subpoena, Judith Miller, 397 F.3d 964 (D.C. Cir. 2005) (Tatel, j., concurring in judgment). ]  [119:  Id.] 

A similar calculus, I submit, ought to be explored in the context of newsgathering-based liability more generally. In Cohen itself, the Court limited its holding that “generally applicable laws do not offend do not offend the First Amendment” when applied to newsgathering to those circumstances in which “their enforcement against the press has incidental effects on its ability to gather and report the news.”[footnoteRef:120] Beyond its conclusory assertion that liability for promissory estoppel “is no more than the incidental, and constitutionally insignificant, consequence of applying to the press a generally applicable law,”[footnoteRef:121] the Court has offered no further guidance concerning how to distinguish “incidental” from constitutionally significant restraints on newsgathering.  One possible line of demarcation, for which there is some support in Justice White’s analyses in both Cohen and Branzburg, would hold that an incidental and hence constitutional restraint is one that applies to everyone while an unconstitutional “direct” restraint is one that on its face targets the press or journalists.   [120:  Cohen v. Cowles Media Co., 501 U.S. at 669 (emphasis added).]  [121:  Id. at 672.] 

The efficacy of that simplistic distinction is, however, undercut by the “bad faith” exception to the enforcement of grand jury subpoenas recognized in Branzburg itself. The laws governing the issuance of subpoenas in that context are “generally applicable.” They do not, on their face, single out the press or journalists. They nevertheless implicate the Press Clause when their enforcement against journalists and their employers is undertaken for a purpose akin to targeting them. Moreover, such a subpoena violates the Press Clause whenever the government cannot overcome the presumption of unconstitutionality resulting from a prima facie showing of bad faith by demonstrating a compelling governmental need that cannot be fulfilled in some other way.
By the same sensible reasoning, an otherwise generally applicable law should implicate the Press Clause whenever its impact on the press and its journalists is more than “incidental” in the sense that it has a demonstrable impact on their ability to gather and report the news. By the same token, application of a generally applicable law should implicate the Press Clause whenever there is prima facie evidence that it has been invoked in bad faith or based on the content of previous or anticipated reporting. In either case, once the requisite initial showing has been made, a court should properly balance the competing interests by determining whether the legitimate governmental concern undergirding the law is, under the circumstances of the case before it, a legitimate and compelling one that cannot be achieved in another way.
Grounding these arguments in the Press Clause should free courts from the perceived need to reclassify newsgathering conduct as “speech.” It should also allow them to rule for the press and its journalists on a ground that was not before the Supreme Court in Cohen or before its lower court progeny in cases like Alvarez, Dahlstrom, Price, Food Lion and Vielleux. And it should allow courts comfortably to consider as applied challenges under the Press Clause if and when a journalist or media entity is indicted for violating the Espionage Act based on its acquisition of classified information about a matter of public concern.
Although it was not decided under the Press Clause, the Supreme Court’s decision in Bartnicki supports the proposed framework in at least two important ways. Most significantly, although the wiretap statutes at issue in that case were laws of general applicability, the Court sensibly treated the defendants’ First Amendment-based defense to civil liability as an “as applied” challenge to the statutes’ constitutionality.[footnoteRef:122] As the Court recognized, holding that the statute raised First Amendment issues when applied to the use of information about a matter of public concern did not affect the efficacy of the statute’s enforcement, in both criminal and civil cases, in other contexts.[footnoteRef:123] Similarly, a holding that, in a given case, civil liability for promissory estoppel or for violation of a statute regulating audiovisual recording violates the Press Clause says nothing about the efficacy of such generally applicable laws in other contexts. [122:  532 U.S. at 524.]  [123:  Id. at 533.] 

Second, in Bartnicki, the Court held that the use and dissemination of unlawfully acquired information about a matter of public concern is protected only in the absence of an overriding government interest of the “highest order.”[footnoteRef:124] In his concurring opinion, Justice Stephen Breyer attempted to modify that portion of the Court’s holding by recrafting it as a less rigid balancing test.[footnoteRef:125] Nevertheless, the fact remains that, in a case involving a close cousin to newsgathering liability in which no Press Clause-based argument was made, the Court not only recognized that application of a generally applicable law implicates the First Amendment when it is applied to news about a matter of public concern, it demanded that the government overcome a resulting presumption that such an application is unconstitutional. [124:  Id. at 528 (quoting Smith v. Daily Mail Publ’g Co., 443 U.S. at 103).]  [125:  532 U.S. at 536 (Breyer, J., concurring).] 

Finally, since this essay is part of a symposium addressing freedom of the press from a global perspective, it is worth reiterating that, unburdened by the wording of the First Amendment, courts in other Western democracies have not found it difficult to distinguish between the freedoms of speech and of the press or to afford often robust protection to the latter. It is beyond ironic that, in a nation forged in response to seditious libel prosecutions of publishers like John Peter Zenger and laws directed at punishing the revolutionary press like the Stamp Act, the “freedom of the press” guaranteed by the First Amendment does not presently guarantee much of anything. In Europe, where there is no First Amendment, there is nevertheless a common understanding that press freedom must encompass journalists’ ability to resist compelled disclosure of their confidential sources unless justified by an “overriding requirement in the public interest.”[footnoteRef:126] In Canada, which also has no First Amendment, the freedom of the press requires that “in some situations the public interest in protecting the secret source from disclosure outweighs other competing public interests—including criminal investigations” and that, in “these circumstances, the courts will recognize an immunity against disclosure of sources to whom confidentiality has been promised.”[footnoteRef:127] [126:  Goodwin v. United Kingdom, 22 EHRR 123 (Feb. 22, 1996); see Financial Times Ltd. V. United Kingdom, App. No. 821/03. Eur. Ct. H.R. (2009).]  [127:  R. V. National Post, [2010] 1 S.C.R. 477, 210 SCC 16 (Can.); see also Globe & Mail v. Canada, 2010 SCC 41 (Can.).] 

The Supreme Court’s mixed messages about the viability of the Press Clause have understandably caused litigants to shy away from invoking it to protect them from liability, both criminal and civil, for gathering the news. That fact, however, has a silver lining: It opens the door for those same litigants to do so now, and it frees courts, including the Supreme Court, to consider the Press Clause’s applicability afresh. When it does, the Court will be well-served to heed the advice offered some ninety years ago by Justice Sutherland on behalf of all nine then- serving justices (including not only the likes of Brandeis and Cardozo, but also McReynolds, Van Devanter and Butler) that when the framers included the Press Clause in the Bill of Rights, their “predominant purpose” was
to preserve an untrammeled press as a vital source of public information. The 	newspapers, magazines, and other journals of the country, it is safe to say, have 	shed and continue to shed, more light on the public and business affairs of the 	nation than any other instrumentality of publicity, and, since informed public 		opinion is the most potent of all restraints upon misgovernment, the suppression or 	abridgement of the publicity afforded by a free press cannot be regarded otherwise 	than with grave concern.[footnoteRef:128] [128:  Grosjean v. American Press Co., 297 U.S. at 250. ] 

What was true in 1936 is equally true today: it is not only “impossible to concede that by the words ‘freedom of the press,’ the framers of the [first] amendment intended to adopt merely the narrow view then reflected in the law of England that such freedom consisted only in immunity from previous censorship,” it is “equally impossible to believe that it was not intended to bring within the reach of these words such modes of restraint” that less directly threatened the preservation of “an untrammeled press as a vital source of public information.”[footnoteRef:129]   [129:  Id.] 

    
  
 
  
