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Abstract
The Member States of the European Union have necessarily given up part
of their autonomy and sovereignty. This was done within the limits set by
the Treaties establishing the Union, of the free will of the Member States
that signed the Treaties. The European Commission and the European
Parliament has in recent years constantly sought to extend its powers, to
the detriment of the Member States. This is also true in the area of media
and platform regulation. These bodies have argued that further and further
legislative steps can be considered as derivable from the Treaties. Thus,
over the last few years, fundamental changes have taken place in these
areas, with the adoption of the Digital Services Act (DSA), Digital Markets
Act (DMA) and European Media Freedom Act EMFA) regulations, the
future impact of which cannot yet be measured. The article examines the
question of whether the EU had the power to adopt these regulations in all
cases, what room for maneuver was left to the Member States after the
adoption of these regulations, and whether the regulations are capable of
indirectly influencing the legislation of other non-EU states (the so-called
‘Brussels effect’). First, the adoption, legal basis and effects of the new
European media regulation (EMFA), are examined. Then the central
element of the new platform regulation (DSA), will be examined from the
perspective of how far it excludes national legislation outside EU law.
Later, the article considers the potential Brussels effect of the DSA and the
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DMA, the latter being a competition regulation also in the field of platform
regulation. This is also a key issue for US-based platforms. On the Brussels
effect, there is already experience with the previously adopted General
Data Protection Regulation, the global impact of which is also reviewed.
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I. INTRODUCTION

The Member States of the European Union (EU) have necessarily given
up part of their autonomy and sovereignty. This was done within the limits
set by the Treaties establishing the Union, and with the free will of the
Member States that signed the Treaties. But these treaties are necessarily
general in their wording. In line with the EU aim that is enshrined in the
Treaties,1 the European Commission and the European Parliament has
constantly sought to extend its powers in the recent years, to the detriment of
the Member States. This is also true in the area of media and platform
regulation. These bodies have argued that further and further legislative steps
can be considered as derivable from the Treaties. Thus, over the last few
years, fundamental changes have taken place in these areas, with the adoption
of the Digital Services Act2 (DSA), Digital Markets Act3 (DMA) and
European Media Freedom Act4 (EMFA) regulations, the future impact of
which cannot yet be measured.

This paper examines the question of whether the EU had the power to
adopt these regulations in all cases, what room for maneuver was left to the
Member States after the adoption of these regulations, and whether the
regulations are capable of indirectly influencing the legislation of other non-
EU states (the so-called ‘Brussels effect’). In section II, the adoption, legal
basis and effects of the new European media regulation, the EMFA
Regulation, are examined. In section III, the new element of platform
regulation, the DSA Regulation, will be examined from the perspective of

1. See Consolidated Version of the Treaty on European Union, art. 5, 2012 O.J. (C 326/13) 1
(EU) [hereinafter TEU] (stating in the preamble that the “Treaty marks a new stage in the process
of creating an ever closer union among the peoples of Europe, in which decisions are taken as openly
as possible and as closely as possible to the citizen”).

2. Regulation 2022/2065 of the European Parliament and of the Council of 19 October 2022
on a Single Market for Digital Services and amending Directive 2000/31/EC (Digital Services Act),
2022 O.J. (L 277) 1 (EU) [hereinafter DSA].

3. Regulation 2022/1925 of the European Parliament and of the Council of 14 September
2022 on Contestable and Fair Markets in the Digital Sector and Amending Directives (EU)
2019/1937 and (EU) 2020/1828 (Digital Markets Act), 2022 O.J. (L 265) 1 (EU) [hereinafter
DMA].

4. Regulation 2024/1083 of the European Parliament and of the Council of 11 April 2024
Establishing a Common Framework for Media Services in the Internal Market and Amending
Directive 2010/13/EU (European Media Freedom Act), 2024 O.J. (L 202) 1 (EU) [hereinafter
EMFA].
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how far it excludes national legislation outside EU law. In Section IV, we
consider the potential Brussels effect of the DSA and the DMA regulations,
which is a competition regulation also in the field of platform regulation. This
is also a key issue for US-based platforms. On the issue of the Brussels effect,
there is already experience with the previously adopted General Data
Protection Regulation5 (GDPR) on data protection, the global impact of
which is also reviewed in this section.

II. THE EUROPEANUNION’S COMPETENCE TO CREATE COMPREHENSIVE
EUROPEANMEDIA REGULATIONS

The EMFA is a milestone in the history of media regulations in the EU.
The law, promulgated in April 2024, aims to strengthen media freedom and
pluralism at the EU level, and to provide a unified framework for Member
States to protect these principles, creating a comprehensive regulatory system
within the EU.6 The EMFA represents a significant change from the EU’s
previous system of media regulations, which had created legislation through
various directives and which focused almost exclusively on the audiovisual
sector.7 The EMFA is thus not merely the next logical step in the EU’s media
policy, in line with previous measures, but instead it will transform the
relationship between EU and Member State media regulations by applying a
completely new regulatory tool in the field.

Given the significance of this development, this article will consider
whether the EU had the authorization and legislative competence to adopt the
EMFA. Answering this also necessitates examining issues that are only
partly or only indirectly related to the confusion arising in connection with
the division of competences.

A. Reasons For and Overview of the Adoption of the EMFA

The independence, diversity and freedom of the media are among the
main indicators of democracy, and their state-guaranteed protection is a
legitimate expectation. The creation of the EMFA aimed to meet this need,
and from a socio-political perspective there are logical explanations as to why

5. Regulation 2016/679 of the European Parliament and of the Council of 27 April 2016 on
the Protection of Natural Persons with Regard to the Processing of Personal Data and on the Free
Movement of Such Data, and Repealing Directive 95/46/EC (General Data Protection Regulation),
2016 O.J. (L 119), 59, 1 (EU) [hereinafter GDPR].

6. See Elda Brogi et al., The European Media Freedom Act: Media Freedom, Freedom of
Expression and Pluralism,
EUR. PARLIAMENT 9 (July 2023), https://cadmus.eui.eu/bitstream/handle/1814/75938/IPOL_STU
%282023%29747930_EN.pdf.

7. See id. at 37.
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a democratically committed international organization with legislative
competence would undertake such a task.

Journalists in several European countries face threats and harassment,
and some have even been murdered.8 Journalists play a vital role in ensuring
transparency in democratic states and therefore need protection. The
independence of media outlets is also a vital issue; they cannot be viewed
merely as commercial enterprises.9 In this context, a study commissioned by
the European Parliament in July 2023 highlighted that media market
concentration poses a risk to democratic debate by potentially limiting the
plurality of opinions offered by the market.10 The transparency of media
ownership is crucial for assessing market concentration and uncovering the
interests of media owners and potential biases in the editorial direction of
media outlets.11

Another justification for the creation of the EMFA may also lie in the
fact that various EU legislative measures indirectly affecting media
pluralism—such as regulations on digital platforms, transparency
requirements for online platforms and initiatives to combat online
disinformation—did not adequately address the fundamental challenges
related to media diversity and independence.12

The EU aims to strengthen the protection of media freedom and
pluralism by supporting the internal market of the media sector, particularly
by emphasizing that the production, distribution, and consumption of media
content are increasingly digital and cross-border in nature. Therefore, the
creation of the EMFA allows for internal market considerations, such as that
EMFA aims to eliminate barriers to the cross-border provision of media
services. In other words, the regulatory goal is to support the internal market
of the media sector, and the regulatory consequence of this is the protection
of media freedom and pluralism.

The EU discussed the proposed legislation under the ordinary legislative
procedure, and it was finally adopted on April 11, 2024.13 The EMFA covers
the following areas in the field of media regulation:

1) the rights of the audience and the rights and duties of media service
providers;14

8. See Ursula Von Der Leyen, State of the Union 2021, EUR. COMM’N 19 (Sept. 15, 2021),
https://state-of-the-union.ec.europa.eu/document/download/4a3da7a3-477d-4948-b1c2-
c0ca58cdf909_en?filename=2021_soteu_brochure_en.pdf.

9. See id.
10. See Brogi et al., supra note 6, at 11–12.
11. See id. at 12.
12. See id. at 9–10.
13. See EMFA, supra note 4, at 1.
14. See id. at 23–25.
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2) safeguards for the independent functioning of public service media
providers;15

3) renewing the framework for the collaboration and operation of
national regulatory authorities and the EU organizational system;16

4) ensuring the provision of and access to media services in the digital
environment;17

5) provisions on the transparency of media ownership and in the
concentration of media ownership;18 and

6) transparency of audience measurement and the allocation of state
advertising.19

B. Theoretical Concerns Raised Regarding the Regulations

Despite the fact that the EMFA was ultimately adopted with the
objective of strengthening the rule of law, it raises several rule of law-related
issues, particularly in terms of legal certainty, clarity of norms, and
enforceability. The concurrently applicable regulatory rules and the
European Commission’s power of interpretation and recommendation
related to these rules can override national regulations which were adopted
based on the Audiovisual Media Services Directive (AVMS Directive)20—a
situation which can also create legal uncertainty.

The European Parliament itself criticized the clarity of norms of the
proposed regulation.21 The main thrust of this criticism was that, despite one
of the regulation’s goals being the promotion of pluralism, there is no
consensus on what is actually meant by pluralism.22 Media pluralism can
have many different meanings, involving such considerations as the diversity
of sources, content, consumption, or viewpoints. It is indeed a multifaceted
and complex concept, the interpretation of which can vary by research field.
Thus, strengthening and protecting media pluralism in practice can be
achieved through various approaches, but it remains unclear what type and

15. See id. at 24–25.
16. See id. at 25–30.
17. See id. at 30–32.
18. See id. at 25, 32–34.
19. See id. at 34–35.
20. Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010

on the Coordination of Certain Provisions Laid Down by Law, Regulation or Administrative Action
in Member States Concerning the Provision of Audiovisual Media Services (Audiovisual Media
Services Directive), 2010 O.J. (L 95), 53, 1.

21. See Brogi et al., supra note 6, at 73.
22. See id. at 12–13.
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degree of diversity would be sufficient to preserve media pluralism in a
normative sense.23

Several Member States have expressed critical views on the EMFA.24
France, Belgium, and Denmark argued that the regulation violated the
principle of subsidiarity25 and did not meet the legislative obligation to
respect the competences of Member States (particularly the requirements for
press regulation and public service media financing).26Nevertheless, all three
Member States emphasized that they fundamentally support stronger EU
action in the field of the media.27Alongside other Member States,28Germany
also criticized the draft legal act, particularly citing concerns related to
subsidiarity.29 It argued that regional authorities are better suited to regulating
media systems than EU institutions.30 Germany agreed that Europe must
ensure and maintain media independence and pluralism, but added that a
legitimate goal alone does not provide sufficient authorization for such a far-
reaching intervention by the EU.31

The market also criticized the draft. Around 400 EU publishers,
newspapers, magazines and associations—including the German Newspaper

23. See id.
24. See generally French National Assembly, European Resolution on the Proposal for a

European Media Freedom Act, Adopted Text No. 62 (Jan. 17, 2023), https://secure.ipex.eu/IPEXL-
WEB/document/COM-2022-0457/frass (stating French comments to the resolution); Kim Valentin
(Chair of the European Affairs Committee of Folketinget), Reasoned opinion concerning the
Commission proposal concerning a media freedom act – COM (2022) 457 (Dec. 9, 2022),
https://secure.ipex.eu/IPEXL-WEB/document/COM-2022-0457/dkfol (stating Danish comments to
the resolution).

25. See Reasoned opinion concerning the Commission proposal concerning a media freedom
act – COM (2022) 457, supra note 24 (stating Danish comments to the resolution).

26. See European Resolution on the Proposal for a European Media Freedom Act, supra
note 24 (stating French comments to the resolution); see also Lennart Lunemann, Why EUMember
States with Low Risks to Media Pluralism are so Reluctant to Support the EuropeanMedia Freedom
Act, CENTRE FORMEDIA PLURALISM&MEDIA FREEDOM (Sept. 8, 2023), https://cmpf.eui.eu/why-
eu-member-states-with-low-risks-to-media-pluralism-are-so-reluctant-to-support-the-european-
media-freedom-act.

27. See Lunemann, supra note 26.
28. See László Kövér (Member of the National Assembly of Hungary), Reasoned Opinion of

the Hungarian National Assembly (Dec. 7, 2022); https://secure.ipex.eu/IPEXL-
WEB/document/COM-2022-0457/huors (stating that the proposed Act “does not comply with the
principle of subsidiarity”); Ondřej Benešík (Chairman, Committee on European Affairs, Parliament
of the Czech Republic), Resolution No. 121 (Dec. 12, 2022); https://secure.ipex.eu/IPEXL-
WEB/document/COM-2022-0457/czpos (stating opinon from Committee on European Affairs of
the Chamber of Deputies of the Parliament of the Czech Republic).

29. See Beschluss [Decision], Deutscher Bundesrat: Drucksachen [BR] 514/22 (Ger.),
https://www.bundesrat.de/SharedDocs/downloads/DE/uebersetzungen/514-22-beschluss-
de.pdf?__blob=publicationFile&v=2.

30. See id.
31. See id.
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Publishers and Digital Publishers Association (BDZV) and the German Free
Press Media Association (MVFP)—expressed their concerns about the
EMFA in an open letter to the EU legislator, arguing that it is
counterproductive to the protection of media freedom.32 They claimed that
the legislator has ignored established national frameworks and
constitutionally protected procedures, arguing that media freedom and
pluralism cannot be achieved by harmonizing media regulations across
Europe.33

Some non-governmental organizations and journalists have expressed
optimism about the EMFA.34 For example, the international human rights
NGO Article 19 fundamentally supported the adoption of the legal act, while
also pointing out that the regulation lays down only the most basic norms for
the protection of pluralistic media and journalists’ rights, hence stricter
safeguards need to be introduced by the Member States.35

C. Assessment of the Legal Basis of the EMFA from the Perspective of the
Allocation of Competences

The legislative debate on media freedom and pluralism undoubtedly
centers on the allocation of competences and responsibilities between the EU
and theMember States.36 The following section examines the extent to which
the adoption of the EMFA aligns with the legislative provisions and practices
of EU law.

1. General Issues Concerning the EU Legal Basis for Audiovisual
and Media Policy

The EU’s legislative possibilities are fundamentally determined by the
exclusive, shared, or supporting competences established in the Treaty on the

32. See Michael Hanfeld, 400 Verlage und Verbände begehren gegen neues EU- Gesetz auf
[400 publishers & associations protest against new EU law], FRANKFURTER ALLGEMEINE
ZEITUNG (June 27, 2023), https://www.faz.net/aktuell/feuilleton/medien/400-verlage-und-
verbaende-kritisieren-medienfreiheitsgesetz-18994078.html.

33. See id.
34. See European Media Freedom Act: Striking the Right Balance, EUR. BROAD. UNION

(Sept. 16, 2022), https://www.ebu.ch/news/2022/09/european-media-freedom-act; see alsoDamian
Tambini, The Democratic Fightback has Begun: The European Commission’s New European
Media Freedom Act, INFORRM’S BLOG (Oct. 2, 2022), https://inforrm.org/2022/10/02/the-
democratic-fightback-has-begun-the-european-commissions-new-european-media-freedom-act-
damian-tambini.

35. See Coalition Calls for Effective Implementation as the Parliament Adopts the European
Media Freedom Act, ARTICLE 19 (Mar. 13, 2024), https://www.article19.org/wp-
content/uploads/2024/03/EMFA-coalition-statement.pdf.

36. See Brogi et al., supra note 6, at 17.
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Functioning of the European Union (TFEU)37 and the three principles
enshrined in Article 5 of the Treaty on European Union (TEU)—the
principles of conferral, subsidiarity and proportionality.38 Although the free
operation of the media is a fundamental value of the Union,39 and hence the
EU has already adopted a considerable number of legal acts for its
regulation,40 it is important to recognize that the treaties do not provide direct
competence for the Union in the field of audiovisual and media policy, nor
do they name the media among the EU policy areas, thus the EU’s legal
instruments in this area are limited. The competence for audiovisual and
media policy can be derived, rather, from various articles of the TFEU.41

According to the case law of the Court of Justice of the European Union
(CJEU), the legal basis of a legal act must be chosen in light of its main
regulatory objective.42 The EMFA was adopted by the EU legislators based
on the regulatory legal basis ensuring the harmonization of the internal
market.43 Article 114 of the TFEU states that “the European Parliament and
the Council shall, acting in accordance with the ordinary legislative
procedure and after consulting the Economic and Social Committee, adopt
the measures for the approximation of the provisions laid down by law,
regulation or administrative action in Member States which have as their
object the establishment and functioning of the internal market.”44

The legal basis cited above is explained in Recital (2) of the EMFA,
stating that media freedom and pluralism are two main pillars of democracy
and the rule of law, and their protection is an essential feature of a well-
functioning internal market for media services.45 Recital (4) highlights that
divergent national regulations, particularly concerning media pluralism and
editorial independence, insufficient cooperation between national regulatory
authorities, and the opaque and unfair allocation of public and private
economic resources restrict free movement within the internal market and
create an uneven playing field.46 Recital (5) is even more specific, stating that

37. See id. at 17–18.
38. TEU, supra note 1, art. 5.
39. See Brogi et al., supra note 6, at 16 (citing OOO Regnum v. Russia, App. No. 22649/08,

¶ 67 (Sept. 8, 2020), https://hudoc.echr.coe.int/eng?i=001-204319).
40. See id. at 18–19.
41. See Agni Vourtsi & Lina Sasse, Audiovisual and Media Policy, EUR. PARLIAMENT 1

(Apr. 2024), https://www.europarl.europa.eu/erpl-app-public/factsheets/pdf/en/FTU_3.6.2.pdf.
42. See Case C-155/91, Comm’n of the Eur. Communities v. Council of the Eur. Cntys.,

ECLI:EU:C:1993:98, ¶¶ 19–21 (Mar. 17, 1993).
43. See Brogi et al., supra note 6, at 38.
44. See Consolidated Version of the Treaty on the Functioning of the European Union art. 114,

Oct. 26, 2012, 2012 O.J. (C 326) 1, 47 [hereinafter TFEU].
45. EMFA, supra note 4, at ¶ 2.
46. See id. at 2.
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the divergent nature of national provisions and procedures of the Member
States and the lack of coordination between them can lead to legal uncertainty
and entail additional costs for media enterprises wishing to enter new
markets.47 Discriminatory or protectionist measures by Member State
affecting the operation of media undertakings disincentivize cross-border
investment in the media sector and, in some cases, could even force media
undertakings that are already operating in a given market to exit it.48

2. Assessment of the Internal Market Legal Basis

Several concerns of a legal or professional nature, which go beyond
political and theoretical criticisms, have arisen regarding the legal basis of
the EMFA, questioning whether Article 114 of the TFEU, aimed at achieving
the internal market, is sufficient on its own to provide a sufficient legal basis
for the adoption of the EMFA. The legislative basis provided in the article
can generally be described as granting the EU legislator a functionally limited
scope of action.49 The framework for its application has been shaped by the
case law of the CJEU, which encourages the effective realization of market
integration.50

This in turn raises the question of whether the EMFA supports the
effective realization of market integration, and whether the adoption of the
regulation is truly necessary for the proper functioning of the internal market,
or if the reference to Article 114 of the TFEU merely serves as a pretext for
extensive EU-level regulation of the media. To answer this question, it is
essential to examine the scope of the legal act. According to Article 1 of the
EMFA, the material scope of the EMFA extends to media services, which—
without a restrictive provision to this effect—include not only cross-border
media services but also services operating at the local or regional levels, such
as local radio stations and local and regional press, and which are thus not
particularly relevant to the internal market.51 The EMFA does not clarify why
divergent national legal regulations would create legal uncertainty for media
service providers which operate exclusively within national market

47. See id.
48. See id.
49. See TFEU, supra note 44, art. 114.
50. SeeWilliam J. Davey, European Integration: Reflections on its Limits and Effects, 1 IND.

J. GLOB. LEGAL STUD. 185, 189 (1993) (citing Case 26/62, N.V. Algemene Transport— en
Expeditie Onderneming van Gend & loos and Neth. Inland Revenue Admin., 1963 EC.R. 1, 2).

51. EMFA, supra note 4, art. 1, para. 1.



344 SOUTHWESTERN JOURNAL OF INTERNATIONAL LAW [Vol. XXXI:2

frameworks. In this regard, Article 114 of the TFEU certainly cannot be
applied as a legal basis.52

A related issue is the fact that media services include social media
platforms classified as online platforms, audiovisual media, video-sharing
platform services, radio broadcasting and the press.53 The EMFA would
impose the definition of a “common internal media market” on all these
media, regardless of the fact that these services do not compete in the same
market at either the EU or at the national level,54 while their economic
characteristics—primarily depending on their type and audience—differ
significantly. Consequently, it is not possible to regulate such a wide range
of media simultaneously at the general EU level beyond ensuring
constitutional fundamental rights.

Nevertheless, the market regulation of a narrower range of media
services could, in principle, be justified as a measure taken to protect the
internal market. However, taking an approach whereby any economic aspect
could serve as a sufficient reason for adopting a legal act solely based on
Article 114 of the TFEU would essentially nullify the principle of exclusive
powers. From this perspective, any legal act regulating enterprises as market
participants could extend to many other related areas, including those where
the EU does not actually have legislative competence.55

The fact that the production, distribution, and consumption of media
content has become increasingly digital and cross-border is insufficient to
explain why the problems raised in the justification of the EMFA—such as
the decline in editorial independence, difficulties in protecting journalistic
sources and unfair market operators56—could not be addressed at the national
level. Furthermore, according to the case law of the CJEU, the mere fact that
there are different rules in the various Member States does not hinder the
internal market.57 There are thus, apparently, no obstacles to the functioning

52. See Rupprecht Podszun, News Ecosystems: Tackling Unfinished Business, 12 J.
ANTITRUST ENF’T 314, 317–18 (2024).

53. See Gregor Schmid, The European Media Freedom Act: a Pan-European Media Law?,
TaylorWessing (June 12, 2023), https://www.taylorwessing.com/en/interface/2023/media-update-
2023/the-european-media-freedom-act-a-pan-european-media-law; EMFA, supra note 4, art. 2.

54. See EMFA, supra note 4, art. 2.
55. See generally MARK D. COLE & CHRISTINA ETTELDORF, RESEARCH FOR CULT

COMMITTEE – EUROPEANMEDIA FREEDOM ACT – BACKGROUND ANALYSIS (2023).
56. See id. at 14–15, 27 (citing DIRKVOORHOOF, THE EUROPEANMEDIA FREEDOMACT AND

THE PROTECTION OF JOURNALISTIC SOURCES: STILL SOME WAY TO GO
(2022), http://hdl.handle.net/1854/LU-01GQ8T76A1KMC1P57A2NMBR2QK).

57. See Case 6/64. Flamino Costa v. ENEL, 1964 E.C.R. 587 (ruling by CJEU for the first time
on principle of primacy); TFEU, supra note 44, art. 56 (stating that “restrictions on freedom to
provide services within the Union shall be prohibited in respect of nationals of Member States who
are established in a Member State other than that of the person for whom the services are intended”);
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of the internal market that could justify legislation under Article 114 of the
TFEU.

The unlimited application of legal harmonization provided by Article
114 would also be contrary to the limited political nature of the EU, which
essentially means that it can only contribute to the common economic, social
and political objectives assigned to it by the Member States within the
designated policy areas and within the limits of the competences conferred
on it. In response to this, a legal interpretation has emerged in judicial
practice that prohibits the EU legislator from adopting general (economic)
regulatory acts based on Article 114.58

3. Assessment of the Cultural Legal Basis

When regulating the media sector, it is essential to consider not only
economic but also cultural aspects.59 This is particularly true in the regulation
of public service media. Organizations that produce, create and
simultaneously disseminate content protected by copyright can generally be
regarded as representatives of culture and cultural values. Consequently, a
question arises whether Article 114 of the TFEU—which does not explicitly
recognize a cultural exception—can provide the authority to create culturally
relevant harmonization measures.

The EMFA explicitly refers to culture in several places, for example,
Recital (8) describes media services as carriers of cultural expression.60
Article 6 of the TFEU states that the “Union shall have competence to carry
out actions to support, coordinate or supplement the actions of the Member
States” including actions in the field of culture at the European level.61
Article 167 of the TFEU practically confirms that the Union is entitled to
support and supplement the action of Member States, and promote
cooperation between them in the field of culture.62 Given that the article also
includes the audiovisual sector within the scope of culture,63 the EU is
entitled to support and supplement the actions of the Member States also in
this area.

see also Case 11/70, Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle für
Getreide und Futtermittel, 1970 E.C.R. 1126; Case 106/77, Amministrazione delle Finanze dello
Stato v Simmenthal SpA., 1978 E.C.R. 630; Case C-106/89, Marleasing SA v. La Comercial
Internatcional de Alimentacion SA, 1990 E.C.R. I-4156.

58. See Case C-376/98, Federal Republic of Germany v. Eur. Parliament, 2000 E.C.R. I-8498,
¶ 82.

59. See COLE&ETTELDORF, supra note 55, at 7.
60. EMFA, supra note 4, at 2.
61. TFEU, supra note 44, art. 6.
62. See id. art. 167.
63. Id.
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Based on the treaties, the regulation of culture—which includes the
audiovisual sector—can be classified under supporting competences.
However, essentially this only ensures that the EU coordinates and
supplements the actions of the Member States without replacing their
authority and does not allow for the harmonization of national measures
(national media laws and regulations).64

Article 167 of the TFEU does not provide the EU with independent
competence in the field of culture, which can be inferred from the wording
of the article, as it focuses on the culture of the Member States, and does not
suggest creating a unified cultural community.65 The legal text explicitly
states that the EU shall contribute to the flowering of the cultures of the
Member States while respecting their national and regional diversity,66 and
Paragraph (5) of the article clearly excludes any harmonization of the laws,
regulations and administrative provisions of the Member States.67 Thus, in
cultural matters, the EU’s competence is also limited by the protection of
national and regional diversity and the prohibition of harmonization in this
field. Consequently, the article implicitly entrusts the regulation of the
cultural sector primarily to the Member States, meaning that the EU can only
act to support national initiatives in this area.

However, it should be noted that in the aforementioned German opinion
on the EMFA, the Bundesrat emphasized the fundamental importance of the
cultural sovereignty of the Member States, which is exercised by the Länder
in Germany.68 According to this opinion, the Commission neither adequately
considered cultural sovereignty under Article 167 of the TFEU—including
the Member States’ competence in media regulation—nor did it strike the
correct balance between cultural and economic regulatory aspects.69
Additionally, it was established at plenary session 1032 that a significant part
of the EMFA falls under the cultural sovereignty of the EUMember States.70

The adoption of the EMFA in the form of a regulation has also been
subject to criticism linked to its cultural legal basis. Article 296 of the TFEU
states that if the treaties do not specify the type of legal act to be adopted—
as was the case with the EMFA—the institutions shall select the type of act

64. See Brogi et al., supra note 6, at 17–18.
65. See TFEU, supra note 44, art. 167.
66. Id.
67. Id.
68. See Beschluss [Decision], Deutscher Bundesrat: Drucksachen [BR] 514/22 (Ger.),

https://www.bundesrat.de/SharedDocs/downloads/DE/uebersetzungen/514-22-beschluss-
de.pdf?__blob=publicationFile&v=2.

69. See id.
70. See id.
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in accordance with the principle of proportionality.71 However, Article 5(4)
of the TFEUmakes it clear that in such cases, it is necessary to choose a legal
act that is appropriate in terms of content and form to achieve the objectives
set by the legislator.72 Thus, in certain cases, the adoption of a directive or
even a non-binding legal act may be justified instead of a regulation. This is
relevant for EU policies where the harmonization of the laws, regulations, or
administrative provisions of the Member States is excluded, and where the
legal basis in the treaty authorizes the Council to issue recommendations.
This includes Article 167(5) of the TFEU which, in the field of culture,
explicitly excludes the harmonization of national provisions and only
authorizes the EU legislative institutions to adopt incentive measures and
recommendations, as noted above.73

III. THEDIGITAL SERVICESACT AND THE REMAININGMARGIN OF
APPRECIATIONAVAILABLE TOMEMBER STATES

In November 2022, two key regulations came into effect in the EU,74
significantly transforming and expanding the regulatory framework for
digital markets and the service providers that are active in them. Several
factors can be identified behind the adoption of the DSA. On the one hand,
since the adoption in 2000 of the Directive on Electronic Commerce, which
defines the legal framework for services related to the information society,
several new types of online services and operational models have emerged,
that have become part of the everyday lives of the EU’s citizens.75 On the
other hand, the changed service environment prompted individual Member
States to adopt their own national legislation, which the EU legislative
bodies—considering the cross-border nature of the services in question—
regarded as an unfavorable process from the perspective of the single internal
market.76

71. See TFEU, supra note 44, art. 296.
72. See TEU, supra note 1, art. 5.
73. See TFEU, supra note 44, art. 167.
74. See Digital Markets Act: Rules for Digital Gatekeepers to Ensure Open Markets Enter

Into Force, EUROPEAN COMM’N (Oct. 30, 2022), https://ec.europa.eu/commission/presscorner/api
/files/document/print/en/ip_22_6423/IP_22_6423_EN.pdf; Questions and Answers on the Digital
Services Act*, EUROPEAN COMM’N (Feb. 23, 2024),
https://ec.europa.eu/commission/presscorner/api/files/document/print/en/qanda_20_2348/QAND
A_20_2348_EN.pdf.

75. See DSA, supra note 2, art. 1; Directive 2000/31/EC of the European Parliament and of
the Council of 8 June 2000 on Certain Legal Aspects of Information Society Services, in Particular
Electronic Commerce, in the Internal Market (Directive on Electronic Commerce), recitals 3 & 5
[hereinafter Directive on Electronic Commerce].

76. See DSA, supra note 2.



348 SOUTHWESTERN JOURNAL OF INTERNATIONAL LAW [Vol. XXXI:2

The regulation raised the question of how much latitude it leaves for
national legislators. Below, we will explore this issue by presenting the
relevant provisions of the regulation, as well as the relevant practices of the
European Commission and the CJEU. The DSA establishes rules for
intermediary service providers and, within this framework, sets out the
conditions for exemption from liability for these service providers, as well as
the due diligence obligations for certain categories of intermediary service
providers.77

A. Brief Overview of the Regulation

Intermediary services encompass a wide range of services related to the
information society, including providers of information transmission,
caching and hosting services.78 In practice, this category includes, but is not
limited to, internet access providers, domain name registrars, cloud and other
internet hosting services, application stores, social media and other content-
sharing platforms, as well as various online commercial platforms and
marketplaces.79

The DSA regulates due diligence obligations in a pyramid-like structure.
At the base of the pyramid, the regulation first contains provisions applicable
to all intermediary service providers.80 At the next level it then separately
specifies the obligations for intermediary service providers that qualify as
hosting service providers, hosting service providers that qualify as online
platforms, and finally, very large online platforms and very large online
search engines.81 The section which is applicable to all intermediary service
providers contains obligations related to the designation of a contact point
and legal representative, terms and conditions (information, application
considering fundamental rights), and transparency reporting.82 The DSA, in
relation to hosting service providers, also includes provisions on the
mechanisms for reporting and acting on illegal content, the obligation to
provide clarifications to users of the services, and the obligation to report in
case of suspected crimes.83

77. See generally id.
78. See id. at 2.
79. See id. at 8.
80. See id. at 11; The Digital Services Act: Ensuring a Safe and Accountable Online

Environment, EUR. COMM’N, https://commission.europa.eu/strategy-and-policy/priorities-2019-
2024/europe-fit-digital-age/digital-services-act_en.

81. See The Digital Services Act: Ensuring a Safe and Accountable Online Environment, supra
note 80.

82. See DSA, supra note 2, art. 11–15.
83. See id. art. 16–18.
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For online platforms, the DSA sets out requirements to maintain an
internal complaint-handling system, the possibilities for out-of-court dispute
resolution available to users of the services, provisions related to trusted
flaggers, and measures that can be taken against abuses.84 This section of the
DSA also includes the independent transparency reporting obligations of
online platforms, the prohibition on manipulative or deceptive design of
online interfaces, transparency requirements for online advertisements and
recommender systems, and provisions for the protection of minors
(appropriate and proportionate measures to ensure a high level of privacy and
safety for minors and prohibition of advertisements based on profiling).85
Within the category of online platforms, specific provisions apply to online
marketplaces (traceability of traders, additional requirements related to
information to consumers).86

The regulation establishes further specific obligations for very large
online platforms and very large online search engines (services actively used
by at least forty-five million users in the EU on average per month,
designated by the Commission), given their particular importance.87 These
include risk assessment and mitigation obligations related to systemic risks
arising from the design, operation and use of such services.88 The legislation
identifies actual or foreseeable negative impacts on minors as one of these
risks.89Besides due diligence obligations, it is also worth noting the provision
related to the liability of intermediary service providers, which excludes a
general monitoring or active fact-finding obligation on the providers.90

B. Jurisdictional Limitations

In terms of the regulation of online services, the main constraint on the
discretion of Member States is posed by the jurisdictional rules related to
information society services. Article 3 of the Directive on electronic
commerce provides guidance on this matter.91 According to Paragraph (1),
“each Member State shall ensure that the services provided by a service
provider established in its territory comply with the national provisions
applicable in the Member State in question”, while Paragraph (2) states that
“Member States may not, for reasons falling within the coordinated field,

84. See id. art. 20–23.
85. See id. art. 23–28.
86. See id. art. 19–32.
87. See id. § 5.
88. See id. art. 34–35.
89. See id. art. 34.
90. See id. art. 8.
91. See Directive on Electronic Commerce, supra note 75, art. 3.
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restrict the freedom to provide information society services from another
Member State.”92 The jurisdiction over established providers and the
prohibition on restricting the freedom to provide services together define the
country of origin principle. This principle also applies to the regulation of
video-sharing platform service providers under the AVMSDirective, as these
services form a subcategory of information society services and thus fall
within the scope of the Directive on electronic commerce.93

With regard to the jurisdictional framework defining the discretion of
Member States in platform regulation, the CJEUmade significant findings in
the case of Google and Others v KommAustria.94 The Court had to decide
whether the obligations imposed on domestic and foreign providers by the
Austrian federal law on measures to protect users of communication
platforms (Kommunikationsplattformen-Gesetz or KoPl-G) constituted
measures against “a given information society service” within the meaning
of Article 3(4) Directive on electronic commerce.95

The significance of the inquiry lies in the fact that the cited paragraph
defines the conditions for derogation from the country of origin principle.
According to Article 3(4), Member States have the possibility to derogate if
it is necessary and proportionate to adopt measures to achieve certain
specified objectives (such as the protection of consumers).96 The Austrian
SupremeAdministrative Court, which initiated the preliminary ruling, sought
guidance on whether this could be interpreted to mean that the general and
abstract provisions of the KoPl-G, applicable in the absence of specific and
concrete acts, could also be considered to be such measures.97

The Court stated that interpreting the concept of measures in such a way
that “Member States may adopt measures of a general and abstract nature
applying without distinction to any provider of a category of information
society services” would undermine the country of origin principle, thereby
fundamentally contradicting the objective of the Directive on electronic
commerce.98 Recital (5) of the Directive identifies regulatory differences
between Member States and the resulting lack of legal certainty (which

92. Id.
93. See Directive 2018/1808 of the European Parliament and of the Council of 14 Nov. 2018,

Amending Directive 2010/13/EU on the Coordination of Certain Provisions Laid Down by Law,
Regulation or Administrative Action in Member States Concerning the Provision of Audiovisual
Media Services (Audiovisual Media Services Directive) in View of Changing Market Realities,
recital 44 (EU) [hereinafter AMSD].

94. Case C-376/22, Google Ir. v. KommAustria, ECLI:EU:C:2023:835 (Nov. 9, 2023).
95. See id. para. 21.
96. See id. para. 6 (quoting Directive on Electronic Commerce, supra note 75, art. 3).
97. See id. paras. 19–23.
98. See id. paras. 39, 57–60.
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national rules must be complied with) as obstacles to the development of
information society services, and derives the legitimacy of the freedom to
provide services and the country of origin principle from this.99 The Court
also confirmed its conclusion based on the grammatical interpretation of the
conditions set out in Paragraph (4), stating that the Directive on electronic
commerce allows for specific, individual measures, rather than establishing
more general principles.100

Based on this interpretation, Member States cannot rely on Article 3(4)
Directive on electronic commerce to justify derogation from the country of
origin principle when introducing abstract and general measures, that is,
laws. In such cases, it is not even necessary to examine the fulfilment of the
conditions of necessity and proportionality.101 The Commission also drew the
attention of Member States to the jurisdictional limitations defined in the
Directive on electronic commerce during the notification procedures
concerning the legislative proposals of France and Germany.102 Both
Member States attempted to bring under the scope of regulation providers
which, although providing services within the territory of the respective state,
are not established within that state.103

C. The Limitations Arising from the Material Scope of the DSA

When considering the regulatory discretion of Member States in relation
to online platforms, the starting point is that the EU achieves legal
harmonization in the context of intermediary services through the DSA by
means of a regulation, rather than a directive. By definition, and as stipulated
in Article 288 of the TFEU, a regulation is a legal act with general
applicability that is entirely binding and directly applicable (that is, it does
not require implementing measures), leaving little room for national
legislation serving the objectives defined therein.104 As a result, the DSA
establishes so-called maximum harmonization. In this regard, Recital (9)
states that the DSA “fully harmonizes the rules applicable to intermediary

99. See id. para. 3 (quoting Directive on Electronic Commerce, supra note 75, art. 5).
100. See id. paras. 30–38.
101. See id. paras. 60–63.
102. See Thierry Breton (Member of the Commission), Notification 2023/632/FR:

Communication of Comments in Accordance with Article 5(2) of Directive (EU) 2015/1535 of 9
September 2015, EUR. COMM’N (Jan. 17, 2024); Thierry Breton (Member of the Commission),
Notification 2024/188/DE: Communication of Comments in Accordance with Article 5(2) of
Directive (EU) 2015/1535 of 9 September 2015, EUR. COMM’N (July 1, 2024), https://technical-
regulation-information-system.ec.europa.eu/en/notification/25746/message/108751/EN.
103. See Notification 2023/632/FR, supra note 102; Notification 2024/188/DE, supra note 102.
104. See TFEU, supra note 44, art. 288.
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services in the internal market” and emphasizes, therefore, that “Member
States should not adopt or maintain additional national requirements relating
to the matters falling within the scope of this Regulation” as this would
conflict with the “direct and uniform application” of the rules.105

The regulation specifies two general exceptions to these strict
requirements.106 Firstly, an exception applies in cases where the regulation
explicitly requires Member States to adopt or maintain national requirements
with regard to a specific provision.107 Examples include decisions or orders
concerning the actions of intermediary service providers in relation to illegal
content or the provision of information. In this context, the regulation refers
to the “harmonization of minimum specific conditions” while allowing
national law to prescribe additional conditions.108 Similarly, provisions on
sanctions stipulate that “Member States shall lay down the rules on penalties
applicable to infringements of this Regulation by providers of intermediary
services within their competence.”109 Secondly, according to the
Regulation’s Preamble, maximum harmonization “should not preclude the
possibility of applying other national legislation applicable to providers of
intermediary services,” provided it is consistent with EU law—including the
country of origin principle mentioned in relation to jurisdiction—which must
“pursue other legitimate public interest objectives than those pursued by” the
DSA.110

The reference to “other legitimate public interest objectives” actually
reinforces a strict interpretation for Member States. It implies that they must
refrain not only from repeating the specific provisions of the DSA or
introducing additional or supplementary rules but, presumably, also from
taking any legislative measures aimed at regulatory objectives identified by
the DSA concerning intermediary service providers.

The European Commission has interpreted the limits imposed by the
material scope of the DSA in several notification procedures related to
Member State legislation, including the amendment of the Irish electoral
reform law.111 The Irish legislation sought to impose certain obligations on

105. See DSA, supra note 2, at 3.
106. See id.
107. See id. (stating that “Member States should not adopt or maintain additional national

requirements relating to the matters falling within the scope of this Regulation, unless explicitly
provided for in this Regulation”).
108. Id. at 9.
109. Id. at 9, 82.
110. Id. at 3.
111. See Margrethe Vestager (Executive Vice-President), Notification 2024/0374/IE: Delivery

of Comments Pursuant to Article 6(2) of Directive (EU_ 2015/1535 of 9 September 2015, EUR.
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platforms regarding misinformation.112 However, during the notification
procedure, the Commission drew the attention of the Member State in
question to Recital (9) of the DSA Preamble.113 According to this recital, the
regulation addresses “the dissemination of illegal content online and the
societal risks that the dissemination of disinformation or other content may
generate, and within which fundamental rights enshrined in the Charter are
effectively protected.”114 The Commission reiterated its position that the
DSA, as a regulation, does not permit the introduction of additional national
requirements unless explicitly provided for within the regulation itself.115

When attempting to define the material scope of the DSA and the
compatibility of national legislation, the issue of age verification
implemented for child protection purposes is particularly noteworthy, as the
European Commission appears to have adopted a seemingly more permissive
stance on this specific matter than might be expected under the principles
outlined above.116 Several EU Member States, including France and
Germany, have introduced legislation on age verification, for which the
Commission issued detailed opinions at the conclusion of the notification
procedures. From the detailed opinion issued by the Commission in January
2024 concerning the French proposal, it became apparent that Article 28 of
the DSA, addressing the obligations of online platforms concerning the
protection of minors, should be interpreted to include the implementation of
age verification tools as part of “appropriate and proportionate measures by
providers.”117 Furthermore, in both the French and German notification
procedures, the Commission referred to Articles 34 and 35 of the DSA, which
require service providers operating very large online platforms and very large
online search engines to conduct risk assessments and management.118
Notably, Article 35(j) explicitly includes age verification tools among the
specific measures for protecting children’s rights.119

In the detailed opinion it provided in January 2024, the Commission
objected to a provision in the French bill stipulating that “influencers” may
not upload pornographic content to platforms lacking age verification

COMM’N (Oct. 1, 2024), https://technical-regulation-information-
system.ec.europa.eu/en/notification/26037/message/109650/EN.
112. See id.
113. See id.
114. Id. (citing DSA, supra note 2, at 3).
115. See id.
116. See id.
117. See Notification 2023/632/FR, supra note 102; DSA, supra note 2, art. 28.
118. See Notification 2023/632/FR, supra note 102; Notification 2024/188/DE, supra note 102.
119. See DSA, supra note 2, art. 35; Notification 2024/188/DE, supra note 102; Notification

2023/632/FR, supra note 102.



354 SOUTHWESTERN JOURNAL OF INTERNATIONAL LAW [Vol. XXXI:2

tools.120 The Commission determined that this indirectly imposes obligations
on online platforms, as the requirement would compel them to utilize such
tools.121 The Commission highlighted that, given that the aforementioned
provisions of the DSA encompass the obligation for online platforms to
introduce age verification tools, such national requirements merely duplicate
the provisions of the regulation.122 This opinion of the Commission is
significant because it demonstrates that national legislation which establishes
obligations indirectly affecting entities outside the direct scope of the DSA
may also be incompatible with the Regulation.123

Conversely, in the opinion it issued in October 2023 regarding the
German and French proposals, the Commission supported the temporary
imposition of age verification obligations by Member States on video-
sharing platforms and publishers of online public communication services
under editorial responsibility within their jurisdiction.124 In these cases, the
national legislator is permitted to introduce such measures temporarily
because the Commission recognized that no EU-wide solution for verifying
users’ age currently exists.125 However, the Commission emphasized that
legislators must adopt regulations allowing for the repeal of these national
measures once a unified technical solution is implemented at the European
level.126

Although the Commission has not resolved the apparent contradiction in
its views on the implementation of age verification tools, it is conceivable
that the differing approaches identified above stem from the fact that the
proposals sought to impose the obligation on distinct entities (online
platforms versus video-sharing platforms and publishers of editorially
responsible online public communication services). Nevertheless, the
Commission’s reliance on Articles 28 and 35 of the DSA in both
procedures127 adds to the confusion, as Article 28 applies to online

120. See Notification 2023/632/FR, supra note 102.
121. See id.
122. See id.
123. See id.
124. See Notification 2023/632/FR, supra note 102; Notification 2024/188/DE, supra note 102.
125. See id.
126. See Notification 2023/632/FR, supra note 102; Loi n° 2024-449 du 21 mai 2024 visant à

sécuriser et à réguler l’espace numérique [Law No. 2024-449 of May 21, 2024 aimed at securing
and regulating the digital space], JOURNAL OFFICIEL DE LA RÉPUBLIQUE FRANÇAISE [J.O.]
[OFFICIAL GAZETTE OF FRANCE], May 22, 2024 (Fr.); Notification 2024/188/DE, supra note 102;
Medienstaatsvertrag (MStV) [State Treaty on Media], repromulgated from Nov. 7, 2020,
STAATSVERTRAGGVBL 698 (Berlin) (Ger.).
127. See Notification 2023/632/FR, supra note 102; Notification 2024/188/DE, supra note 102.
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platforms,128 while Article 35 establishes obligations for very large online
platforms.129

As previously noted, video-sharing platforms are classified as
intermediary services and are thus subject to the rules of the DSA in addition
to the AVMS Directive.130 The relationship between the Regulation and the
Directive is explicitly addressed within the DSA, which states that it shall be
without prejudice to “Directive 2010/13/EU of the European Parliament and
of the Council, including the provisions thereof regarding video-sharing
platforms”.131 The Member States’ regulations for video-sharing platforms,
referring to the AVMS Directive, include both what can be regarded as
successful and unsuccessful attempts to conform with this.

In the case of the German proposal referring to the AVMS Directive,
which also mandated self-monitoring by platforms, the Commission
concluded that its provisions were incompatible with the DSA.132 This was
because, despite the aforementioned provision, the regulation fully
harmonized certain obligations for online intermediary services, including
prescribing investigative duties for video-sharing platforms.133 By contrast,
in October 2024, the Commission raised no concerns about the violation of
maximum harmonization in the Online Safety Code issued by the Irish media
authority (Coimisiún na Meán), which also referred to the AVMS
Directive.134 The Code mandates—among other obligations—the
implementation of age verification and parental control tools for video-
sharing platforms under Irish jurisdiction, as designated by the media
authority. Due to Ireland’s unique circumstances, these platforms include
Facebook, Instagram and YouTube.

IV. THE POTENTIALGLOBAL IMPACT OF THEGDPR, THEDSA AND THE
DMA

The issues that EU platform regulation aims to address—such as
disinformation, the protection of freedom of speech, action against harmful
content, and the market dominance of large platform providers135—are not,
of course, limited to the EU. This is one of the reasons why questions may
arise regarding the international impact of the two pieces of legislation.

128. See DSA, supra note 2, art. 28.
129. See id. art. 35.
130. See id. at 3.
131. See id.
132. See Notification 2024/188/DE, supra note 102.
133. See id.
134. See Notification 2024/0374/IE, supra note 111.
135. See DSA, supra note 2; GDPR, supra note 5; DMA, supra note 3.
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Globally identifiable models of internet regulation—for instance, stricter
content moderation in China or Russia,136 and more lenient principles in the
United States (US)137—make the EU law a realistic reference point for other
countries, potentially leading to the emergence of a “Brussels Effect”138 in
these areas.

A. Approaches to the Brussels Effect in the Literature

The Brussels Effect phenomenon was described by Finnish-American
law professor Anu Bradford in a 2012 study,139 building on the California
Effect140 developed earlier by David Vogel. Bradford’s 2020 book The
Brussels Effect illustrates the theory with examples, demonstrating the
international reach of EU legislation.141 The theory concerns the EU’s global
regulatory role, whereby, through the Brussels Effect, the EU exerts
unilateral, one-sided global market regulatory influence: it creates legislation
that can influence the manufacturing of products, the provision of services,
or the general operations of businesses worldwide.142 No international
institutional framework is required for this, nor does the EU need to apply
any coercion, as in many cases market forces turn its regulations into global
standards.143

An EU regulation can have a global impact in two ways: either its
provisions are adopted by the legislators of other countries (de jure Brussels
Effect), or private companies adjust their products or services to the stricter
EU requirements, even outside markets on EU territory (de facto Brussels
Effect).144 Bradford emphasizes that the Brussels Effect could also be called
the Washington or Beijing Effect, as under certain conditions, the legal
provisions of other countries or political entities could also trigger similar
global responses.145 Five conditions must be met for a jurisdiction’s
legislation to exert a de facto Brussels Effect:

1) The jurisdiction’s market must be of significant size;

136. See ANU BRADFORD, THE BRUSSELS EFFECT: HOW THE EUROPEAN UNION RULES THE
WORLD. 189 (Oxford Univ. Press ed., 2020).
137. See id.
138. See id.
139. Anu Bradford, The Brussels Effect, 107 Nw. U. L. REV. 1, 3 (2012).
140. See, David Vogel, Environmental Regulation and Economic Integration, INST. FOR

AGRIC. & TRADE POL’Y 10–13 (1999),
https://www.iatp.org/sites/default/files/Environmental_Regulation_and_Economic_Integrat.pdf.
141. See BRADFORD, supra note 136.
142. See generally id.
143. See generally id.
144. See id. at xv, xviii.
145. See id. at 64.
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2) There must be significant regulatory capacity;
3) The regulations must be stricter compared to those of other countries;
4) The regulated market must be inflexible; and
5) The production of the product or the operation of the company must

be indivisible.146
Joanne Scott points out that the EU often provides incentives to ensure

that compliance with its legislation extends as broadly as possible, to cover
entire countries rather than just individual transactions or companies.147 A
key benefit of the nationwide application of legislation is that compliance
makes trade smoother, incentivizing broad compliance as EU institutions
place fewer demands on companies from third countries during individual
transactions.148 Scott highlights that the EU’s style of unilateral law-making
differs from similar activities in the US, as the EU is able to offer more
flexibility in enforcing its legislation.149 EU institutions are more willing to
compromise with third countries, often establishing equivalence, meaning
that third countries can enter the internal market successfully by aligning
their own laws with relevant aspects rather than fully adopting EU
legislation.150 According to Scott, EU regulation is characterized by respect
for international standards: European legislation adopts these standards in
several areas and, in the event that international treaties are concluded, the
EU may amend or suspend European requirements.151

Bradford’s five conditions are primarily necessary to achieve the de
facto Brussels Effect, whereby companies worldwide adapt to legislation—
in our case, to EU legislation.152 In contrast, Bradford primarily accounts for
the de jure Brussels Effect by referring to the quality of EU law, its ease of
transposition, and its translation into multiple languages.153 Bradford, also
emphasizes, however, that a transposed piece of legislation, or one that is
inspired by EU legislation does not necessarily produce an effect similar to
that of EU law154. The Brussels Effect can only emerge in areas where access
to the market can be restricted or conditioned by the relevant country, or in
this case, by the EU.155

146. See id. at 25.
147. See Joanne Scott, Extraterritoriality and Territorial Extension in EU Law, 62 AM. J.

COMP. L. 87, 109 (2014).
148. See id. at 109-110.
149. See id. at 118.
150. See id. at 110.
151. See id. at 112.
152. See BRADFORD, supra note 136, at 25.
153. See id. at 79–80.
154. See id. at 95.
155. See id. at 30.
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B. The Brussels Effect Illustrated through the Example of the GDPR

The Brussels Effect is well illustrated by the international
implementation of EU data protection regulations, more specifically the
GDPR. In this context, European Commissioner Vera Jourova stated in 2018,
“[i]f we can export [the GDPR] to the world, I will be happy.”156

The Regulation aims to protect the personal data of individuals within
the European Economic Area and to unify the fragmented European data
protection regulation landscape.157 However, its practical impact goes far
beyond the EEA. The legislative proposal was adopted by the European
Parliament and the Council in 2016, and it became mandatory for Member
States to implement from 2018.158 The GDPR places significant
responsibility on companies that handle the personal data of individuals, in
the interest of data security.159 This responsibility falls especially on digital
and media companies, as these often come into possession of personal data
during individuals’ online activities. The global impact of the GDPR is
particularly evident in these sectors—it applies to companies that provide
websites or services to citizens within the EEA, even if they are registered in
countries outside this region.160 Two areas can be identified in which the
GDPR has had a global impact. One field that can be examined is the laws
of third countries, while another area covers the activities of companies
outside the EU. The impacts of the GDPR on both of these areas are discussed
below.

1. The Adaptation of Third-Country Laws: de jure Brussels Effect

The European Commission determines which third-country data
protection laws provide adequate protection for consumers through its so-
called adequacy decisions.161 These laws are therefore considered, at least
partially, to be equivalent to the GDPR.162 The Commission periodically

156. See Adam Satariano, New Privacy Law Makes Europe World’s Leading Tech Watchdog,
N.Y. TIMES, May 25, 2018, at A1.
157. See id.
158. See The History of the General Data Protection Regulation, EUR. DATA PROT.

SUPERVISOR, https://www.edps.europa.eu/data-protection/data-protection/legislation/history-
general-data-protection-regulation_en (last visited May 10, 2025).
159. See Everything You Need to Know About GDPR Compliance, GDPR.EU,

https://gdpr.eu/compliance (last visited May 10, 2025).
160. See id.
161. See Adequacy Decisions, EUR. COMM’N, https://commission.europa.eu/law/law-

topic/data-protection/international-dimension-data-protection/adequacy-decisions_en (last visited
May 10, 2025).
162. See id.
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reviews these decisions, and in parallel, the respective countries must submit
reports to the EU to account for any changes in their data protection laws.163

The countries and territories whose laws in this area are currently
deemed adequate by the Commission include: Andorra, Argentina, Canada,
the Faroe Islands, Guernsey, Israel, the Isle of Man, Japan, Jersey, New
Zealand, South Korea, Switzerland, the United Kingdom, the United States
and Uruguay.164 For eleven countries and territories (Andorra, Argentina,
Canada, the Faroe Islands, Guernsey, the Isle of Man, Israel, Jersey,
Switzerland, Uruguay, New Zealand), the Commission confirmed their
compliance with previous EU data protection laws before the entry into force
of GDPR regulations, as of January 2024.165

From 2000 to 2015, the International Safe Harbor Privacy Principles,
then from 2016 to 2020, the EU–US Privacy Shield, and from 2022, the
Trans-Atlantic Data Privacy Framework (DPF) set the requirements for
transactions involving the flow of personal data between the EU and the
US.166 The Commission’s adequacy decision applies to the US companies

163. See e.g., WORLD SERVICES CENTRE: INNOVATION, SCIENCE AND ECONOMIC
DEVELOPMENT CANADA, SIXTHUPDATEREPORT ONDEVELOPMENTS INDATA PROTECTION LAW
IN CANADA: REPORT TO THE EUROPEAN COMMISSION DECEMBER 2019 (2020), https://ised-
isde.canada.ca/site/plans-reports/en/sixth-update-report-developments-data-protection-law-
canada; PRIVACY COMMISSIONER TE MANA MATAPONO MATATPU, PERIODIC UPDATE REPORT
ONDEVELOPMENTS INDATA PROTECTIONLAW INNEWZEALAND (JANUARY – JUNE 2024) (2024),
https://privacy.org.nz/assets/New-order/Resources-/Publications/Reports-to-Parliament-and-
Government-/EU-adequacy/070824-19th-Supplementary-Report-to-EC-Jan-June-2024-
A994309.pdf.
164. As of June 21, 2024. See Adequacy Decisions, supra note 161.
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95/46/EC, at 1, COM (2024) 7 final (Jan. 15, 2024); see also Dan Cooper & Laura Somaini,
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COVINGTON (Jan. 17, 2024), https://www.insideprivacy.com/cross-border-transfers/european-
commission-retains-adequacy-decisions-for-data-transfers-to-eleven-countries.
166. See European Commission and United States Joint Statement on Trans-Atlantic Data

Privacy Framework, EUR. COMM’N (Mar. 24, 2022),
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_2087; see also Update on the U.S.-
EU Safe Harbor Framework, FED. TRADE COMM’N, https://www.ftc.gov/business-
guidance/privacy-security/us-eu-safe-harbor-framework (last visited May 11, 2025) (stating that
the European commission first decided adequacy of U.S.-EU Safe Harbor Framework in 2000 and
later invalidated the same Framework in 2015); Commercial sector: adequacy decision on the EU-
US Data Privacy Framework, EUR. COMM’N, https://commission.europa.eu/law/law-topic/data-
protection/international-dimension-data-protection/eu-us-data-transfers_en (last visited May 11,
2025) (stating that the EU-US Umbrella Agreement concluded in 2016 and was in place until 2020);
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involved in this framework, essentially validating that the organization
complies with the requirements set by the DPF.167

The Brussels Effect can be observed in several countries. However, a
direct causal relationship is not always demonstrable—it remains unclear
whether a country deliberately sought to copy European data protection
regulations or whether, independently, it enacted laws that happened to be
compatible with the GDPR and thus received adequacy status from the
Commission. It is worth noting that some adequacy decisions were made in
parallel with, or linked to, trade agreements—as the Commission itself
highlighted in the case of South Korea: the dismantling of barriers to data
flows is an integral part of the EU–South Korea free trade agreement.168 Such
cases, however, may themselves also reinforce the Brussels Effect
explanation.

2. The Adaptation of Market and Corporate Actors: de facto Brussels
Effect

The adequacy decision regarding the US169 is a clear demonstration that
its validity depends on the decisions of individual companies. This illustrates
the mechanism by which companies operating outside the EU or which
operate globally voluntarily subject themselves to EU legislation. Thus,
compliance with the GDPR can be achieved not because the jurisdiction of a
given third country imposes requirements on corporate actors similar to those
of the EU but because the companies themselves choose to adapt to it,
because they wish to remain active in the EU markets without risking any
fines or sanctions. The extraterritorial scope of the GDPR can, therefore, be
interpreted as both an incentive and a form of coercion, especially when
American technology companies are compelled to comply with the GDPR to
gain access to European consumers.170

The reasons for such decisions are mostly economic in nature. The
opportunity to operate on the EU market can provide a strong incentive for a
company to voluntarily align its activities with the requirements set by the
GDPR. This is particularly true for digital companies, such as websites and

167. See Data Privacy Framework (DPG) Overview, DATA PRIV. FRAMEWORK PROGRAM,
https://www.dataprivacyframework.gov/Program-Overview (last visited May 10, 2025).
168. See Data Protection: European Commission Launches the Process Towards Adoption of

the Adequacy Decision for the Republic of Korea, EUR. COMM’N (June 16, 2021),
https://ec.europa.eu/commission/presscorner/api/files/document/print/en/ip_21_2964/IP_21_2964
_EN.pdf.
169. See Commission Implementing Decision EU 2023/1795 of 10 July 2023 Pursuant to

Regulation (EU) 2016/679 of the European Parliament and of the Council on the Adequate Level
of Protection of Personal Data Under the EU-US Data Privacy Framework, 2023 O.J. (L 231) 118.
170. See Satariano, supra note 156.



2025] EUROPEAN UNION AND PLATFORM REGULATIONS 361

social media platforms, as their services can fundamentally be accessed from
any country. Such companies can either decide to comply with the GDPR or
be compelled to actively exclude consumers from those countries where the
GDPR provisions apply. Adaptation to the GDPR can also be explained by
the desire of a globally operating company to standardize its data processing
workflows. By doing so, it can reduce its own administrative burdens by
ensuring compliance with the strictest regulations across all the countries or
regions it operates in—just as one of the legislative goals behind the creation
of the GDPR was to unify divergent European regulations.171

A global IT technology company, IBM, for instance, provides a detailed
account of how the implementation of GDPR-compliant data protection
protocols within the company is designed to mitigate the risk associated with
potential non-compliance with varying data protection requirements imposed
by different jurisdictions around the world.172 To address this challenge, it
may be beneficial for a company to align its global operations with the
strictest—in this case, GDPR173—requirements. Similarly, since May 28,
2018, Microsoft has extended to all its customers worldwide the rights that
are applicable to European residents under the GDPR.174

In terms of global reach, it is also worth noting that the GDPR has also
had a significant impact in economic terms, as it strictly regulates the
collection of consumer data, influencing numerous economic mechanisms,
such as the effectiveness of online advertising and e-commerce.175 A recent
study found a statistically significant negative impact on the revenue and
profit-generating capacity of companies affected by the GDPR—identifying
an average decline of 2.2% in revenue and 8.1% in profit-generating

171. See GDPR, supra note 5, at 2 (“In order to ensure a consistent and high level of protection
of natural persons and to remove the obstacles to flows of personal data within the Union, the level
of protection of the rights and freedoms of natural persons with regard to the processing of such
data should be equivalent in all Member States.”).
172. See Mukta Singh, How IBM Transformed Its Global Data Privacy Framework, I.B.M.
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is-gdpr/ (last visited May 10, 2025) (“The General Data Protection Regulation (GDPR) is the
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174. See Microsoft’s GDPR Commitments to Customers of our Generally Available Enterprise
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ability.176 Therefore, the potential effects of the GDPR also have serious
competitive implications.

C. The DSA and the Brussels Effect

The potential de facto Brussels Effect of the DSA as a legislative
measure can be analyzed by considering the five aspects mentioned above.
An analysis of the regulation along these lines has already been conducted
by Markéta Šonková.177 At the conclusion of the present analysis, we will
present the findings drawn by her and other contributors.

1. The Criteria for the de facto Brussels Effect in the Context of the
DSA

The first two criteria pertain to the legislator, which in this case is the
EU. The first requirement is that the jurisdiction’s market must be of
significant size.178 As multiple studies have highlighted, the opportunity to
access the European single market is a crucial factor for non-EU entities
when adopting European standards.179 Bradford emphasizes that the EU’s
market constitutes the most significant export market for major US tech
companies, many of which are subject to the DSA’s regulations within the
EU.180

Since the DSA clearly delineates the providers of very large online
platforms and very large online search engines, subjecting them to stricter
regulations,181 it is worth examining the proportion of users in the single
market for the respective platforms and services. For instance, in 2023, Meta
generated $31.2 billion, accounting for 23.1% of its total revenue, from the
European continent.182 In December 2023, its platforms had 408 million
active users in Europe, representing 13.3% of all active users globally.183 This
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COMMONMKT. STUD. 1578 (2024).
180. See BRADFORD, supra note 136, at 29.
181. See DSA, supra note 2, at 11.
182. SeeMETA PLATFORMS, INC., ANNUAL REPORT (FORM 10-K) 103 (Feb. 1, 2024).
183. See id. at 68.
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demonstrates that EU users contribute more revenue to these platforms than
the global average.184

The second criterion for the Brussels Effect on jurisdiction is regulatory
capacity: it is not enough for states to adopt the legislation; its successful
implementation is also necessary for international dissemination.185 To
facilitate this, the EU has established competences for both the European
Commission and the competent authorities of Member States.186 In the area
of judicial sanctions, amounts have been established that rise in line with the
total global turnover of the affected company, which can help incentivize
compliance with the legislation.187 For example, Meta, in its 2023 annual
report, characterized the potential fines for non-compliance with the DSA as
significant.188 However, blocking the platforms’ access to European users as
a potential sanction—which would be equivalent to complete exclusion from
the market—is not included in the legislation.189

The next three criteria pertain to the specific legislation itself. If we
interpret the stringency criterion necessary for the emergence of the de facto
Brussels Effect narrowly—that is, by asserting that the examined regulation
must be the strictest in existence—problems arise. For instance, the United
Kingdom’s (UK) Online Safety Act (OSA), imposes content moderation
requirements on regulated online platforms that are at least as strict, if not
stricter in certain cases, than the EU’s regulations.190 While the DSA
mandates the removal of content deemed illegal under Member State or
European law (Article 9),191 the OSA not only imposes similar requirements
but also sets forth provisions concerning harmful yet non-illegal content for
children.192

The DSA establishes that providers are not obliged to actively detect
evidence indicating illegal activities in the transmitted and stored
information, but are only expected to remove such content upon
notification.193 In contrast, the OSA formulates a duty of care and mandates

184. See id. at 68, 103. Alphabet, Google’s parent company, does not disclose separate
economic data for Europe, instead aggregating it with figures from the Middle East and Africa
(EMEA region), and X, being a private company since 2022, is not obligated to disclose economic
data.
185. See BRADFORD, supra note 136, at 25.
186. See id. at 31.
187. See id. at 34.
188. SeeMETA PLATFORMS INC., supra note 182, at 11.
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190. See Online Safety Act 2023, c. 50 (Eng.).
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192. See Online Safety Act, supra note 190.
193. See DSA, supra note 2, arts. 8–9.
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that platforms remove any content that may be deemed illegal based on the
information available to them.194 Furthermore, the UK’s media authority,
Ofcom, can demand, in certain cases, automated content moderation and
even algorithmic removal of illegal content (for example, child pornography)
by platform providers.195

The scope of the DSA extends to providers offering services to users
located in the EU, regardless of where the providers are established.196
Accordingly, the inflexibility requirement is met, as platforms cannot escape
the regulation’s scope without losing access to the EU market.

In the case of internet services, the issue of indivisibility should be
examined as it relates to several areas. The question of legal indivisibility
arises, for example, when modifications to a platform’s terms of use are the
result of compliance with the DSA. If the platform also makes these
modifications for users outside the EU, then this can be regarded as an
instance of the Brussels Effect.

As Bradford points out,197 in the case of the introduction of the GDPR,
Facebook, despite extending its new, stricter data protection procedures
worldwide, transferred a large portion of its users from several continents
from its company registered in Ireland to the legal structure of its US
company, as a result of which only European users can exercise the complaint
options provided by the GDPR.198

Similar measures could be taken in connection to the DSA’s
requirements, so legal indivisibility is not always an obstacle in the digital
space. If the DSA persuades platforms to modify their global terms of use,
this could be considered a de facto Brussels Effect. In the case of legal
obligations to remove illegal content, the scope may become questionable:
Do platforms make such content inaccessible only to users in the regulated
market, or to everyone?

Technical indivisibility could also lead to the Brussels Effect. This may
occur if the DSA were to impose requirements on tech companies that, for
technical reasons, could not be tailored exclusively to European users in the
operation of the platforms. In practice, however, it appears that large social
media platforms are capable of separating their services.199 Such
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195. See id. at §§ 1(2)(b), 124(2)(g).
196. See DSA, supra note 2, art. 2.
197. See BRADFORD, supra note 136, at 57.
198. See id.
199. See Claire Pershan et al., Euroviews: EU’s Platform Accountability Rules are not Having

a ‘Brussels effect’ – Should They?, EURONEWS (Jan. 31, 2024), https://www.euronews.com/my-
europe/2024/01/31/eus-platform-accountability-rules-are-not-having-a-brussels-effect-should-
they.



2025] EUROPEAN UNION AND PLATFORM REGULATIONS 365

modifications have been made by Meta, which, due to the regulations on
targeted advertising in the DMA, altered the legal basis for profiling-based
advertising in the EU, EEA countries, and Switzerland, as well as introducing
an ad-free subscription option in these countries.200

Besides the effortless feasibility of differentiation, the DSA’s
transparency rules, such as the expectation of platforms to share information
about the functioning of their algorithms,201 may even better incentivize
companies to develop separate EU-specific algorithms. At the same time, it
could also be argued that if the DSA creates new user demands through
certain provisions, such as the ability to switch between recommendation
algorithms, companies may subsequently extend EU solutions to new
markets.

Economic indivisibility, as the most common cause of the de facto
Brussels Effect, refers to the situation where it is more cost-effective for
companies to apply a standard across broader regions rather than maintaining
different services or products for different markets.202 Economic
indivisibility may arise in the case of platforms if such broader adaptation
saves costs or does not incur significant additional costs or revenue loss.

In its 2023 report, Meta highlighted that regulations such as the DSA
and the DMA entail additional adaptation costs.203 Moreover, several
regulations, particularly those affecting advertisements, could negatively
impact the company’s financial performance and revenues.204 Accordingly,
it is likely that companies acting rationally will, when possible, choose to
differentiate their services rather than adopting the regulations globally.

2. Can the DSA Become a Global Regulation?

It can be stated that when the de facto Brussels Effect occurs, the extent
of the regulated market reaches the necessary level, and the EU has sufficient
regulatory capacity to enforce compliance with the DSA. In contrast, the
criteria for the legislation present a mixed picture: in many cases, the British
OSA sets stricter expectations for platforms than the DSA.205 Nevertheless,
it is conceivable that the DSA could become a global regulation if digital
platform providers find the OSA’s provisions to be too strict, or if the UK
market and regulatory capacity prove to be inadequate, while the EU and the
DSA succeed in meeting similar criteria.

200. SeeMETA PLATFORMS INC., supra note 182, at 41.
201. See DSA, supra note 2, art. 40(3).
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The regulation clearly affects an inflexible market, as the DSA explicitly
aims to regulate services offered to EU users, regardless of the providers’
place of establishment. It is sufficient for one of the three criteria of
indivisibility to be met for the DSA regulations to also affect the operations
of companies outside the EU.

Based on the experience with the adoption of previous EU regulations,
it can be concluded that legal indivisibility does not exist: in the case of the
GDPR, users outside EU were removed from under Facebook’s Irish
subsidiary, which means that they have no recourse to its complaint
mechanisms.206 Meta has only adapted to the advertising-related legal
changes in the EU and EEA member states, as well as in Switzerland.207

In regards technical indivisibility, it appears that larger platforms, when
faced with situations where compliance with stricter regulations would entail
higher costs or revenue losses, strive to differentiate their services to comply
with the requirements of varying jurisdictions. In this respect, Meta’s
response to the EU’s regulation of profiling-based advertising, by
introducing an ad-free, paid option exclusively for users under the DSA’s
scope, seems to be a successful experiment.208

In terms of economic indivisibility, it seems that in most cases, large
platforms are interested in differentiating their operations in the more strictly
regulated markets, as they consider the revenue loss and adaptation costs in
those territories to be greater than the potential benefits of standardizing
services.

Accordingly, it is likely that the DSA will find it more challenging to
generate a widespread de facto Brussels Effect. Additional reasons for this
may include that while the successful GDPR was created in a regulatory
“vacuum;” by the time the DSAwas developed, several countries had already
created or were working on their own regulations affecting online platforms.
These include, for example, the German Network Enforcement Act
(Netzwerkdurchsetzungsgesetz) and the UK’s OSA.209 In other words, with
the development of the DSA, the EU entered a regulatory “competition.”

In relation to the DSA, it would be most appropriate to primarily speak
of a corporate-level Brussels Effect if it prompted service providers to change
their globally applicable terms of use. In several cases, companies have

206. See BRADFORD, supra note 136, at 57.
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already met some of its criteria, so it is not possible to detect a significant
impact. However, in previous cases, there has clearly been a de factoBrussels
Effect concerning content moderation: in 2016, the EU adopted a voluntary
code of conduct on countering illegal online hate speech, which was first
joined by Facebook (owned by Meta), Microsoft, X (formerly known as
Twitter) and Google.210 These companies adopted community guidelines on
hate speech in line with the code and also enforced them in their content
moderation practices outside the EU.211

There have been several examples of platforms differentiating their
services between the EU and other countries. With the entry into force of the
DSA, for example, Meta began archiving ads targeting EU users in its
advertising database and introduced chronological content recommendation
options for EU Facebook and Instagram users.212 TikTok and Snapchat also
made the use of their algorithms optional for European users.213 The X
platform (formerly Twitter), on the other hand, renders some of its features
unavailable in the EU.214

The de jure Brussels Effect, that is, whether the DSA’s rules will be
adopted by legislators in other countries, can primarily be analyzed through
examining practical examples. Since the DSA was created in a global
regulatory competition, several other alternative regulatory solutions have
also emerged,215 and the DSA can no longer be deemed as the strictest among
them. Therefore, it may prove to be a less obvious choice for other countries
preparing for legislation than was the case with the GDPR.

Several authors and sources emphasize that there was an exchange of
views between British and EU stakeholders during the development of the
OSA.216 This also raises the possibility that in the future, instead of a purely
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de jure effect, regulations in other countries may draw inspiration from the
DSA or adopt some of its tools.

3. Academic Views on the Global Impact of the DSA

Several researchers have examined whether the DSA could trigger a
Brussels Effect.217 These authors mostly claim that a moderate Brussels
Effect can be expected, which will not reach the level observed with the
GDPR.218 Moreover, most of these claims were made with knowledge of the
rules but without experience of their application in practice. Šonková
examined the likelihood of certain EU regulations, specifically the Artificial
Intelligence Act219 and the DSA, exerting a Brussels Effect within the
framework laid out by Bradford.220 According to her, an impact similar to
that of the GDPR cannot be expected, but while the DSAmay not necessarily
be the strictest regulation, it represents a new level of transparency for
platforms.221 She believes that companies around the world may take steps to
promote transparency and data collection in their activities in anticipation of
similar requests from other jurisdictions.222 Šonková highlights that the
strength of the DSA is that it is founded on over twenty years of member
state and EU experience and drawing on feedback from multiple
stakeholders, making it an inspiration for other legislators, particularly in
terms of risk assessments and the imposition of systemic obligations.223 She
suggests that the de facto Brussels Effect of the DSA could even cause
conflicts in other legal systems, such as the US.224 In terms of the de jure
impact, an important point is that the EU engaged in bi- and multilateral
coordination with legislators from other countries, including the UK and
Australia.225
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Martin Husovec and Jennifer Urban argue that the most ambitious
provisions of the DSA are unlikely to have an international impact.226 They
believe that perhaps the content moderation rules and the data access system
could be its most successful elements, but for numerous reasons, the
international effects of the regulation cannot be assessed in the short term.227
Dawn Nunziato suggests that the significant fines that can be imposed to
enforce the DSA may encourage platforms to align their content moderation
practices with EU guidelines, indicating the presence of a substantial
Brussels Effect.228 She points out that in the case of the code of conduct on
countering illegal online hate speech, platforms chose global
implementation, and the DSA’s notice and take down system could achieve
similar results.229

In her 2023 book Digital Empires, Bradford reflects on the DSA
regulation.230 She emphasizes that it will be more challenging for major
platforms to maintain services that grant greater rights exclusively to EU
users, even if differentiation based on DSA rules becomes technically and
economically feasible.231 The transparency-focused rules of the DSA may
encourage companies to standardize their activities globally, while the norms
aimed at preparing for systemic risks could influence the global compliance
and risk management strategies of the affected companies.232 According to
Bradford, in the case of the de jure Brussels Effect, the DSA could serve as
a template for other governments.233

D. The DMA and the Brussels Effect

The DMA does not directly target the regulation of user content; its aim
instead is to ensure freer competition in EU digital markets by preventing
large platforms from abusing their market power and enabling new entrants
to enter the market.234
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1. Brief Overview of the DMA

The DMA allows the Commission to designate a company as a
gatekeeper if it meets certain objective criteria.235 Three linked conditions
must be met: the company must have a significant impact on the internal
market, provide a core platform service that serves as a gateway for business
users to reach end users, and enjoy an entrenched and durable position, or it
must be expected to obtain such a position in the near future.236

The DMA provisions also provide specific content to flesh out these
criteria. A company is considered to have significant market power if its
annual turnover reached €7.5 billion in each of the last three years, or its
average market capitalization or fair market value was at least €75 billion in
the last financial year, and it provides the same core platform service in at
least three Member States.237 A company provides a core platform service if
it had at least forty-five million active end users per month in the EU in the
last financial year, and at least 10,000 active business users established in the
EU per year.238 A company has an entrenched and durable market position if
these user number requirements were met in each of the last three financial
years.239

Since the DMA came into force, the Commission has designated six
companies (Amazon, Apple, Booking, ByteDance, Meta and Microsoft) as
gatekeepers, operating twenty-four different core platform services (such as
TikTok, Facebook, Instagram, YouTube and Google Play).240 The
gatekeeper designation imposes several additional obligations on the
designated platforms and the core platform services mentioned in the
designation decision.241 For example, the gatekeeper must allow its users to
easily remove software applications from their devices and change certain
default settings of the service.242 Additionally, the gatekeeper must also
ensure that users are allowed and able to use third-party applications and app
stores.243

The Commission has exclusive competence to enforce the rules laid
down in the Regulation, but it closely cooperates with Member States in
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enforcing its provisions.244 As such, Member States may authorize their
national competition authorities to investigate certain breaches of obligations
under the DMA.245

2. The Criteria for the de facto Brussels Effect in the Context of the
DMA

In relation to the first two criteria, it can also be stated in the case of the
DMA that, due to the EU’s large consumer base with significant purchasing
power, it represents a substantial market for multinational companies. For the
five American (Alphabet, Amazon, Apple, Meta and Microsoft) and one
Chinese (ByteDance) technology companies that are designated as
gatekeepers by the Commission, the importance of the EU’s market size
becomes evident if one considers their revenues. As mentioned above in
connection with the DSA, nearly a quarter ofMeta’s 2023 revenue came from
the EU, despite EU citizens making up just over 10% of its service users.246
Of Apple’s $391 billion net revenue in 2024, $101 billion came from the EU,
making it the second most profitable region for the corporation after
America.247

In terms of jurisdiction, competition regulation is one of the most well-
established areas of EU-level competences. The legislation grants significant
enforcement powers to the European Commission, allowing it to act even
without involving other institutions.248 Similar to those provided for in the
DSA, the sanctions in the DMA are aligned with the global revenues of
companies, encouraging them to cooperate with regulatory authorities.249

Meta’s 2023 annual report emphasized that the DMA has caused and
may continue to cause significant compliance costs for the firm, potentially
leading to modifications in both their products and business practices.250
Microsoft’s report for the 2024 fiscal year also highlighted that the
engineering developments required to comply with the DMA, among other
regulations, will entail substantial costs and resource reallocations.251

In her books, Bradford also asserts that the EU’s competition regulation
is considered to be the strictest globally.252 The DMA prescribes significant
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sanctions for gatekeeper companies that fail to comply with or which violate
the provisions of the legislation.253 If a company repeatedly—at least three
times in eight years—fails to meet the DMA’s rules, the European
Commission may impose even more severe sanctions.254

Apple could be the first gatekeeper company to be fined under the DMA
for its practices related to online music streaming services in the App Store.
The allegation laid against Apple is that it prohibited developers from
informing users about cheaper payment methods available outside the App
Store.255 Based on Apple’s 2023 revenue data, the fine for this anti-
competitive practice could be as high as $38 billion.256

The inflexibility requirement is also met here, similarly to the DSA, as
the DMA applies to companies with more than forty-five million active end
users and over 10,000 active business users annually in the EU.257 Due to the
inflexibility of the market to be regulated, it is not possible for gatekeeper
companies to fall under a more lenient regulatory regime outside the Union’s
jurisdiction while maintaining their position in the EU.

Regarding the last condition identified by Bradford, it involves criteria
of legal, technical and economic indivisibility.258 For these to be met, the
strict rules of the DMA must affect a company’s operations and services not
only within the EU but also outside it.259 Legal indivisibility is clearly
evident, for example, in the DMA’s provisions on structural corrective
measures and on the prohibition of corporate acquisitions.260 These aim to
prevent gatekeepers from engaging in practices that could harm competition,
consumers and the market itself. For instance, the EU can prohibit a
gatekeeper company from selling parts of its business under structural
corrective measures, and the prohibition of acquisitions can prevent
gatekeeper companies from gaining undue market advantages over their
competitors.261 In both cases, the global nature of control may arise, resulting
in a Brussels Effect.

When it comes to technical indivisibility, companies appear to be able
to differentiate their services if they make changes that affect only the areas
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and consumers subject to the DMA’s jurisdiction. This is suggested, for
example, by Meta’s modification of the legal basis for behavioral advertising
from the category of “legitimate interest” to “consent” in the Facebook and
Instagram services within the EU, EEA countries and Switzerland, as well as
the introduction of a subscription for ad-free use for users from November
2023.262

Signs of economic indivisibility have not yet emerged, which may be
due to the significant costs of complying with the DMA for platforms, which
outweigh the benefits of economies of scale that might derive from global
changes. Thus, it is highly likely that these will not be introduced to countries
or regions outside the territorial scope of the legislation until similar laws are
adopted by other countries.

3. Can the DMA Become a Global Regulation?

The DMA clearly meets the requirements of the de facto Brussels Effect
in terms of the market regulated by it and its regulatory capacity. This means
that both the market’s size and significance, as well as the established legal
and institutional framework, serve to enforce compliance with the regulation.
In terms of regulatory strictness, the European Commission is considered one
of the strictest competition authorities in the world, thus also fulfilling this
requirement. Furthermore, the DMA regulates an inflexible market, aiming
to ensure—among other objectives—consumer protection for EU citizens
and to regulate the services offered to them.263 Of the three types of
indivisibility, only legal indivisibility can be demonstrated in the case of the
DMA, for example, through the regulation of corporate acquisitions and
mergers. Regarding the other two types, technical and economic
indivisibility, it can be concluded that, so far, differentiating their services
has been the rational decision for companies.

Overall, based on the examined aspects, the DMA is more likely to
trigger a global de facto Brussels Effect than the DSA. It is important to
emphasize, however, that the Brussels Effect only exists if, for example, an
antitrust remedy imposed on a technology company is enforced not only at
the EU level but also globally. The UK’s Digital Markets, Competition and
Consumers Act, adopted in May 2024, resembles the DMA in some
respects.264 The law would require technology companies with strategic
market status to open their data to rival search engines and to restructure their
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app stores.265 The Act also aims to reduce the dominance of certain tech
companies over consumers and businesses.266

4. Academic Views on the Global Impact of the DMA

Bradford argues that it is worthwhile for companies to implement the
remedies expected or imposed by the EU on a global scale as otherwise
competition authorities in other countries may also initiate investigations or
demand similar measures.267 She cites a case related to Google’s Android
operating system, in which the European Commission imposed a $5 billion
fine in 2018, which probably encouraged other jurisdictions, such as Russia,
Brazil, Turkey, South Korea and Japan, to initiate similar proceedings.268
According to Bradford, it may be beneficial for other jurisdictions to
harmonies their competition regulations with the DMA, particularly due to
the aforementioned imitative litigation, which can save valuable time for
authorities and counterbalance their lack of technical expertise and other
resources.269

Arthur Sadami and his co-authors argue in their study that the Brussels
Effect is not suitable for fully describing the regulation of platforms in
countries of the global South, such as Brazil.270 They also point out that
China’s advancements in regulating technological sectors, the challenges
posed by globalization and international multilateral institutions, and
economic geo-fragmentation collectively may restrain the Brussels Effect.271
They suggest that the crisis which the EU trade bloc is undergoing—
especially after Brexit—could also be a factor that weakens the Brussels
Effect by destabilizing the economic foundations of the block.272
Nonetheless, Sadami and his colleagues acknowledge that the recent
development of EU competition regulatory mechanisms has initiated a new
wave of institutional transformations in other legal systems, primarily
focusing on the regulation of digital platforms.273 This culminated in the
adoption of the DMA, which has influenced not only the competition policies
of EUMember States but has also convinced other legislators worldwide that
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their existing competition laws are not adequate to address the challenges
facing them in this field.274

V. CONCLUSION

The article of the EMFA that establishes internal market harmonization
has raised several concerns, particularly in connection with its provisions on
cultural matters. Additionally, the legislature has not sufficiently justified the
legal basis it opted for. Nevertheless, according to academic opinion, there is
no significant practical limitation on internal market harmonization. The
relevant provisions of the EU treaties and the case law of the CJEU
interpreting them indicate that if any issue or regulatory need related to
market integration arises during the creation of a legal act, the legislator can
legitimately and lawfully invoke Article 114 of the TFEU as its legal basis.
However, this may conflict with the limited political role assigned to the EU
by the Member States, as it is only entitled to act within the powers conferred
upon it.

The case law is consistent in the sense that if a legal act pursues dual
objectives or consists of two components, and one of these can be identified
as the primary or decisive element, the legal act must be based on a single
legal basis required by the primary or decisive objective or component.
However, if the objectives of the legislation are inseparably linked and
neither is obviously secondary or indirect relative to the other, such a legal
act must, exceptionally, be based on the various relevant legal bases. In this
light, even if we accept internal market harmonization as one of the
objectives designated by the EMFA, an equally important—if not more
prominent—objective of the regulation concerns cultural matters, for which
Article 114 of the TFEU cannot be invoked under any circumstances.

Another issue is that in most of the disputed provisions, the cross-border
nature of the regulation does not arise at all, and regulatory differences that
do not concern market integration cannot be addressed through the
instrument of internal market harmonization. According to case law, if
regulatory objectives must be achieved using other (primary) legal bases
provided by the treaties, the legal basis of internal market harmonization
cannot be applied. This is precisely the situation in this case, therefore legal
harmonization of the market can only arise as a secondary effect in relation
to most provisions. Additionally, the creation of the EMFA—particularly due
to its key provisions—has opened up the possibility of withdrawing Member
State competences. Competence withdrawal can be established based on the
treaties and their interpretation, with the CJEU being the final interpreter.
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When it comes to the regulation of online platforms, despite the creation
of the DSA, the principle of the country of origin introduced by the Directive
on electronic commerce for information society services continues to limit
Member State regulation. This principle restricts the jurisdiction of Member
States within the EU to service providers established in their territory. The
case law of the CJEU has made it clear that the exceptional measures
provided by the Directive on electronic commerce, which can override the
country of origin principle, cannot be interpreted to include taking abstract
and general measures—that is—passing legislation. At the same time, the
principle of the country of origin is not violated in the case of national
regulations on online services that apply to entities not covered by the
Directive on electronic commerce, such as electronic communications
service providers. However, even in such cases, a contrary interpretation by
the European Commission or the CJEU cannot be excluded.

Following the creation of the DSA, Member States can only enact
national regulations for intermediary service providers within a very narrow
scope. This follows from the regulatory nature of the DSA, with the
Commission regularly emphasizing that it does not require national
legislation to implement it, due to its direct applicability.275 The maximum
harmonization nature emphasized by the Commission excludes not only
supplementary or additional regulations related to specific DSA provisions
but also national legislation affecting the explicit policy objectives of the
DSA.276A somewhat contradictory and special issue that allows some leeway
for national legislation is that of age verification, where the Commission
supported Germany and France in adopting national provisions on a
transitional basis.277 However, the Commission has not exhibited full
openness regarding age verification: it did not support the French
legislation’s provision, which it believed would have indirectly required
online platforms to introduce age verification.278

Also, on the topic of the DSA, it is worth mentioning the regulation of
video-sharing platforms, which, in connection with the specific provisions of
the AVMS Directive, still allows for Member State regulation. However, the
Commission, depending on the national-level legal requirements, as shown
by the example of Germany, may choose an interpretation that demonstrates
a violation of the DSA’s maximum harmonization.

When attempting to assess the potential global impact of the EU’s
platform regulation, it is necessary to emphasize that the de jure or de facto
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international extension of an EU regulation rarely fully materializes. The
jurisdictions of third countries and international companies do not
necessarily adopt or start applying 100% of an EU regulation—it should be
viewed as a toolkit, and its potential international impacts should be assessed
in this light: some elements are more likely to have a global influence than
others.

The GDPR is a particularly good example of the Brussels Effect, and as
a policy area, it is closely related to the DSA and the DMA. Regarding the
de jure effect, it is important to note that even in the case of adequacy
decisions that are particularly useful for this evaluation, a direct causal
relationship can only be supposed. Thus, it is possible to determine the
similarity of the laws of other countries to the GDPR—for example, this can
be demonstrated through an adequacy decision—but it is more difficult to
answer whether the third country has actually shaped its laws in this way
under some actual form of influence. There are cases where the EU’s impact
on third countries’ data protection laws is much more certain, such as when
a free trade agreement has been concluded, which required the harmonization
of data protection rules. Ultimately, this can also be traced back to the EU’s
potential economic or political dominant role.

While the DSA and the DMA differ in content, their goals and impacts
are closely related. Neither the DSA nor the DMA can be definitively said to
exert a full Brussels Effect internationally. Both contain elements that are
more likely to have a global impact, but in certain regards, companies may
be able to operate in a differentiated manner, that is, by limiting compliance
with the regulations to a narrow geographical region. For example, platforms
have generally implemented stricter measures globally for content
moderation, but regarding advertisements, Meta was able to quickly
differentiate its services by introducing a payment-based alternative within
the EU.




