TRIBAL SELF-DETERMINATION AND
A NATION WITHIN

Angela R. Riley”

Native Nations in the United States are stronger today in some respects
than they have been in the last 250 years. Despite this growth, however,
tribes continue to experience the instability that comes from the ruptures of
colonialism and must work to recover, rebuild, and revive the cultural
lifeways that make them who they are as Indigenous Peoples. This presents
a significant governance challenge for many Indian nations in the modern
world. This struggle is at the heart of Ezra Rosser’s provocative deep dive
into the remarkable experience of the Navajo Nation in his monograph, A
Nation Within.!

Rosser identifies some of the central obstacles facing the Navajo Nation,
which are likely recognizable to and shared by many nations throughout the
world, Indigenous and otherwise, including concerns around housing,
education, extractive industry, poverty, and environmental degradation.? But
Rosser’s work goes beyond these contemporary concerns to examine how
the Navajo Nation has managed historically and how it continues to function
today as a nation within; an Indigenous tribe with inherent rights of
sovereignty, surrounded by a vastly different and, at times, hostile and
foreign society.> Thus, the Navajo peoples’ process of reconciling the
Nation’s past with its present—and, most importantly, how to govern for the
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Nation’s future—Iies at the heart of A Nation Within. For anyone working
in Indigenous rights today, this work is markedly timely and relevant.

How did modern Indian tribes, like the Navajo Nation, find themselves
in this complicated space within the project that is America? The European
colonizers initially, and the United States subsequently, spent untold time,
resources, and energy to remove, displace, and even destroy Native people
and their cultures* The Navajo were a prime target of these policies,
dispossessed of their homelands and imprisoned at Bosque Redondo before
they were allowed to return on the “Long Walk” to (a much smaller swath
of) their aboriginal territory.> Policies that were demonstrably genocidal—
in some cases culturally,® in others actually’—were deployed against Native
people, including the Navajo, for hundreds of years.® That bleak history—
boarding schools, removal, the reservation system, bounties placed on the
‘skins’ of Native women and children, enslavement in missions, and the list
goes on’—is not as well-known as it ought to be, but most Americans today
have at least a vague understanding of the horrific history of the “settlement”
of the continent.

But in the last several decades, the United States has changed course on
Indian affairs, shifting to a policy of self-determination, rather than one of
destruction and assimilation.’® Along with these changes came laws to
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decriminalize Indian religions (though the Constitution itself has still done
next to nothing to guarantee the religious freedom rights of Native people),**
protect Native languages, and even restore some sacred lands to Native
peoples.t? This change in U.S. Indian policy has further empowered Indian
nations to live their sovereignty. Tribes today are subject to decreasing
federal oversight, enjoy more autonomy in tribal affairs and decision-
making, and have greater freedom to devote human and fiscal resources to
the revitalization of Indian cultures.?* To that end, tribal rights of self-
determination have been increasingly recognized and animated by U.S.
policy, and tribes have, perhaps unsurprisingly, increasingly flourished.*
Not all the time, not in every case, but enormous cultural, political, and
economic growth has occurred in Indian country in the last half century.®
But, as A Nation Within suggests, such growth is not uniform or
consistent in several respects.’® That is, some tribes thrive while others do
not. Others see periods of positive change, then face—like all nations—
setbacks that quell progress and development. These experiences have given
rise to a central question that has been asked about Indian poverty for
decades, one that is at the core of Rosser’s book: why are some tribes doing
so well while others seem to struggle so mightily? And, more specifically to
the point of Rosser’s book, what explains the particular case of the Navajo
Nation, that has so much in its favor, yet has continued to—at least in some
respects, as Rosser describes—struggle to situate itself in the modern era?*’
To be clear, governing is messy business. Whether you are a Navajo
Nation citizen voting in your next tribal election or an American watching
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the January 6th hearings,®® you know that the hard (and sometimes ugly)
work of governance—and good governance, in particular—cannot be
overstated. In my own work, | have tried through my scholarship—
particularly in Good (Native) Governance,® but also through many other
writings—to explore the challenges that Indian nations face in governing
well after so many centuries of dispossession and oppression. Every tribe
has its own story, but most in the United States still operate under the vestiges
of this shared history. The trauma is real, and it is still very alive and recent
for many Native people.

From a governance standpoint, many of the issues percolating up in
tribal communities are, in part, remnants of the colonial project, which is still
ongoing in the United States (and around the world).?* For example, some
of the flawed colonial structures—such as Courts of Indian Offences, Indian
Reorganization Act Constitutions, Termination Acts, and/or blood quantum
based tribal membership—that were imposed on tribes continue to cause
innumerable problems in some tribal communities in the present moment.?

However, other issues identified by Rosser, like greed and corruption,
also play a role within the domain of Native governance.?? Native people are
human, like all others. To deny or romanticize this reality is to deprive
Native people of their humanity. Tribal governments and government
officials are not immune to destructive behavior. And Indigenous systems of
checks and balances, many of which existed long before the formation of the
United States, were often disrupted by the imposition of colonial forms of
government that do not necessarily resonate with today’s tribal communities.
When a tribe experiences this phenomenon—what Cornell and Kalt of the
Harvard Project call a poor “cultural match”—tribes lack faith in the
institutions that are supposed to protect them. Consequently, some tribes
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falter and, at times, repeat a cycle of dysfunction that appears difficult or
impossible to break.?

Rosser does not shy away from these realities. Simultaneously beautiful
and harsh in its rendering, his honest, searing examination of the Navajo
Nation and its own journey in the modern world delves deep into the
challenges faced by Native Nations today. In A Nation Within, Rosser takes
a magnifying glass to the Navajo Nation, weaving a provocative narrative of
the Nation’s own attempts to flourish in the midst of what seems like both
unfathomable resources and harsh limitations.?*

While A Nation Within holds lessons for all Indian nations, it is
simultaneously and, importantly, a truly Navajo story. Whenever researchers
use data sets to determine the “state” of Indian country, the Navajo Nation is
often excluded (along with Oklahoma), because it unduly skews results.
Why is this? Navajo is the largest land-based tribe in the United States by
leaps and bounds. It is (alternating with the Cherokee Nation in Oklahoma)
also the tribe with the greatest number of citizens.?® Navajo spans not only
numerous counties but traverses several state borders as well.?® Navajo
people do not have control and sovereignty over many of their sacred lands,
but they are, generally speaking, still in their aboriginal homelands?’
(contrasted with tribes, like my own, in Oklahoma, who were removed to
reservations in the “Indian territory” at the end of a musket in the late 1800s,
never to return to our aboriginal lands as stewards or owners).? Navajo has
a high fluency rate compared to other tribes, controls vast swaths of territory,
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and has significant natural resources as a basis for an economic engine.? The
Nation has long been on the cutting edge in terms of developing Navajo
jurisprudence, wherein an entire body of Diné law is now recorded in Navajo
court decisions.®® In all these ways, Navajo is unique, if not entirely
anomalous, within the US system, where there are 574 federally recognized
Indian tribes (227 of which are Alaskan Native Villages), but none that are
truly comparable to Navajo.®!

While keeping to the unique situation at Navajo, what Rosser so
elegantly does with A Nation Within is employ the situation of the Navajo
Nation to animate broader, universal problems within Indian country. For
example: what is the proper balance between tradition and modernity? How
can a tribe successfully govern using institutions imposed by a colonial
power that sought to supplant traditional structures that have nevertheless
endured? When should one speak and when ought one be silent? What is
sacred and untouchable versus what can be commodified so that a tribe may
achieve other (traditional) goals? And there are undoubtedly many others.*
In this way, Navajo could stand in for any of hundreds of tribes struggling to
answer these and similar questions.

These are all of Indian country’s struggles. And the relevance of this
examination reaches far beyond U.S. borders as well. Indigenous peoples
around the world—and, from my experience, most commonly in the other
three “settler” states of Canada, Aotearoa (New Zealand), and Australia—are
similarly in the midst of developing solutions to these very difficult questions
in their own unique ways. In Native Nation Building I, the course | co-teach
with Professor Joe Kalt at the Harvard Kennedy School of Government, we
focus on a variety of factors that seem to contribute to functional, effective
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tribal governments.®® | have highlighted many of these in my past work,
drawn heavily from the research of the Harvard Project and the Native
Nations Institute as well. But one that Rosser expressly engages in A Nation
Within and that Professor Kalt emphasizes in our course, is that of corruption,
or as Kalt puts it, “piracy.”® Professor Kalt places tribal “pirates” on par
with leaders like Vladimir Putin and Ferdinand Marcos, who squander the
resources and riches of their nations for their own self-advancement,
oftentimes leaving the most vulnerable behind.®®> When pirates act under
these conditions, they undermine the efficacy of government. Nations
struggle.

Turning back to the research, it is evident that tribes with internal
mechanisms to prevent overreach or wrongdoing by one branch of
government are more well-off in various ways than others. In some tribes,
like my own, this has meant a process of constitutional reform that created a
strict separation of powers between our three branches of government: the
executive, the legislative, and the judiciary.® This simulates in many
respects a Western model. But tribes have the freedom and autonomy to
create their own culturally relevant watchdog mechanisms. A tribe may
have, for example, no independent judiciary but a Council of Elders to
oversee matters.>” The tribe may operate with a de-centralized clan system
or be built around a village structure where power is distributed and checked
amongst and across tribal members.3® In other words, tribes need not
replicate a colonial model to find “success.” But research shows that tribes—
like all nations—need levers that can be pulled to reign in those who seek to
power-grab, self-serve, or engage in acts that work against the good of the
whole.*®

If there is an answer to the problems raised by A Nation Within, it lies
within Indian nations themselves. As my frequent co-author, Kristen
Carpenter, and | have asserted in our prior work—which builds extensively
on decades of research in the field by other scholars—the answer rests in

33. See Juliet Isselbacher, Building Native Nations, HARvV. MAG. (Mar. 14, 2022),
https://www.harvardmagazine.com/print/79350?page=all [https://perma.cc/K3XK-3STG].

34, ROSSER, supra note 1, at 17, 91-108, 166-69, 209-210, 212.

35. Joe Kalt, Remarks at the Assembly of First Nations Policy Forum titled The Indigenous
Resurgence: Culture, Institutions, and Nation Building (May 2, 2019) (presentation remarks
available to download at https://www.afn.ca/wp-content/uploads/2019/05/AFN-Edmonton-05-02-
19-Kalt-copy.pptx).

36. See Citizen Potawatomi Nation, Government, POTAWATOMI,
https://www.potawatomi.org/government/ [https://perma.cc/4ZZN-GHJ5].

37. Riley, supra note 19, at 1085-87.

38. Id. at 1100-02.

39. Id. at 1074-76.



224 SOUTHWESTERN LAW REVIEW [Vol. 52

tribal self-determination, which is itself fundamentally pluralistic and
malleable.*® By its nature, it empowers Indigenous Peoples to determine
their own futures and destinies based on what fits each tribes’ own value
system. Those of us who work in the field see the benefits of good Native
governance. Indian country is replete with illustrations of Native Nations
that, for example, develop economic systems that stabilize their economies,
provide basic goods and services to tribal members, and ensure care for their
most vulnerable, concomitantly experience comparatively robust cultural
revitalization.**

Consider this. Across Indian country today, there is a bevy of
Indigenous language learners of middle age and younger, a phenomenon less
commonly present in many tribal citizens of the Baby Boomer generation,
who were born too soon to experience much of the tribal revitalization of the
last fifty years.*? Friends and colleagues of my generation—and their
children—take in-person and online courses in Chickasaw, Ho-Chunk, and
Potawatomi, among many others, because those tribes have reached a point
of governmental stability to make such programs possible.** In other words,
tribal rights of self-determination afford tribes the freedom and autonomy to
make their own choices and to advance those things that are of greatest value
to them.** And, what we repeatedly observe throughout Indian country is
that, when tribes gain resources, they very often—though not exclusively, of
course—reinvest in programs that reify the very essence of who they are as
Native people. Language revitalization is only one example. Indian nations
today have acted courageously and boldly to ensure their futures, having
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established tribal leadership programs, language immersion schools, beading
classes, Peacemaking Circles, civics classes, tribal colleges, and the list goes
on, to support and develop the next generation of tribal leaders.* In fact, my
own tribe, the Citizen Potawatomi Nation, the furthest removed tribe of
Potawatomi in the United States, has been a leader in this regard.*®

But self-determination is not a panacea; rather, it is a path. It comes with
weighty obligations, insofar as it requires Indian nations to determine, by
themselves, the metes and bounds of sustainable practices according to their
own cultures and communities.*” In breaking free from colonial bonds, it
also diminishes the impacts of colonialism as a sufficient excuse for
dysfunctional government in a modern world.

Notably, while self-determination places both the power and the
responsibility in the hands of tribal governments, Indian nations have only
been in a period of recovery for several decades. In fact, tribal efforts to
address the history of oppression and colonization are, by any measure,
embryonic.  Tribes, like Navajo, have had remarkably little time to
experiment with various systems of economic development, resource
management, and governmental infrastructure vis a vis the time they
governed pre-contact.”® That some of the chosen endeavors have failed is
not an indictment; rather, it is part and parcel of the path of recovery.*

At the same time, as Rosser argues, there are lessons to be learned, even
from this recent history. And, with the Navajo Nation, as with all self-
governing, sovereign Indian nations within the United States, it is up to us,
as tribal people, and tribal leaders, to ensure good Native governance for the
preservation of our nations for the next Seven Generations.

Jagenagenon.
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