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I. INTRODUCTION

"This is a project that will bring well-being, prosperity, and happi-
ness to the Nicaraguan people."

-Daniel Ortega, President of Nicaragua'

For a country with a century-old "dream" of having a canal,2

President Ortega's words seemed like a glimmer of hope; Nicaragua
would finally get the canal it had longed for. On June 15, 2013, Presi-
dent Ortega along with Wang Jing, the Chairman of the Hong Kong
Nicaragua Development Group (HKND), announced a plan to build
an interoceanic canal that would bisect the country. This project is
estimated to nearly "double" the GDP for the second poorest country
in the region;' however, it has already caused upheaval among the
indigenous communities of the Atlantic Coast because the canal is ex-
pected to cut across their communal lands and these communities
have "yet to be ... consulted" regarding the development on and the
expropriation of their land.s While the canal may provide a new
source of economic growth within the country, Nicaragua should be
obligated to recognize the land rights of the indigenous communities
directly affected by the canal project under international law.

On June 13, 2013, Nicaragua entered into agreement with the
HKND Group that granted them a fifty year concession to build and
maintain the interoceanic canal, with an option to extend the conces-
sion for an additional fifty years.' This massive project is expected to

1. Jon Lee Anderson, The Comandante's Canal: Will a Grand National Project Enrich Nic-
aragua, or Only Its Leader?, New YORKER, Mar. 10, 2014, at 50.

2. HKND Group Successfully Obtains Exclusive Right to Develop and Manage Nicaragua
Grand Canal for 100 Years, HKND GROUP (July 1, 2013, 4:26 PM), http://hknd-group.com/por-
tal.php?mod=view&aid=44 [hereinafter HKND GROUP].

3. Anderson, supra note 1.
4. Jonathan Watts, Nicaragua Waterway to Dwarf Panama Canal, GUARDIAN (June 12,

2013, 2:42 PM), http://www.theguardian.com/world/2013/jun/12/nicaragua-canal-waterway-pana
ma.

5. See id.
6. See HKND GROUP, supra note 2; Ed Adamczyk, Chinese-Built Canal Would Join

Oceans, but Divides Nicaragua, UNITED PRESS INT'L, http://www.upi.comffopNews/World-
News/2014/12/14/Chinese-built-canal-would-join-oceans-but-divides-Nicaragua/3911418418638/
(last updated Dec. 15, 2014, 11:46 AM).
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EL GRAN CANAL DE NICARAGUA

cost between "$40 billion to $50 billion" dollars and will include sev-
eral subprojects such as two free trade zones, a resort, an international
airport and a road network.' The canal project was scheduled to begin
on December 23, 2014 and is estimated to take approximately five
years to complete.8 Many experts have criticized the short time frame
estimated for the project.' Experts believe that a project of this magni-
tude should take about ten to eleven years to complete, if done prop-
erly.1 o The canal is also expected to have the capacity to handle the
world's largest ships, Super Post-Panamax Ships, while the Panama
Canal can only accommodate Post-Panamax Ships, which hold about
half of the amount of containers that the Super Post-Panamax Ships
can accommodate." This will likely give the Nicaraguan Canal an ad-
vantage over the Panama Canal since companies will save on shipping
cost by using the larger ships.

Furthermore, the canal brings promise of economic growth and
employment for the citizens of Nicaragua.12 Some advocates for the
canal have estimated that Nicaragua will see up to a 15 percent in-
crease in economic growth due to the canal." Additionally the canal
project is projected to create 50,000 jobs during the first five years and
over "200,000 more once the canal is up and running."l4

These statistics make the Nicaraguan Canal sound like a worth-
while venture for a country desperate to boost its economic stability,
but at what cost? On December 10, 2014, several thousand protesters
gathered at the capital of Nicaragua shouting statements like, "No to
the Canal," and "Ortega, sell out."" These protesters oppose the ca-

7. Adamczyk, supra note 6; Leonor Alvarez, HKND presenta ruta del Gran Canal de Nica-
ragua [HKND Presents Route for Nicaragua Grand Canal], LA PRINSA (July 7, 2014), http://
www.Iaprensa.com.ni/2014/07/07/nacionales/202195-hknd-presenta-ruta-del-gran-canal-de-nicara
gua.

8. Adamczyk, supra note 6.
9. See Nicaragua Canal Route: Atlantic-Pacific Link Unveiled, BBC Ne-ws (July 8, 2014),

http://www.bbc.com/news/world-latin-america-28206683.
10. See id.
11. Nicaragua Canal: Significance, HKND GRour, http://www.hknd-group.com/portal.php?

mod=list&catid=35 (last visited Jan. 30, 2016).
12. See Carrie Kahn, A Chinese Man, a $50 Billion Plan and a Canal to Reshape Nicaragua,

NPR Niws (Aug. 15, 2014, 10:54 AM), http://www.npr.org/sections/parallels/2014/08/14/
340402716/nicaragua-banks-on-its-own-canal-to-boost-economy.

13. 3 Big Concerns About Nicaraguan Canal Plan, THINKADVISOR (July 24, 2014), http://
www.thinkadvisor.com/2014/07/24/3-big-concerns-about-nicaraguan-canal-plan?page=2.

14. Kahn, supra note 12.
15. Zach Dyer & AFP, Thousands March to Protest Nicaragua's Ambitious Canal Project,

Two TiMlis (Dec. 10, 2014), http://www.ticotimes.net/2014/12/10/thousands-march-to-protest-ni-
caraguas-ambitious-canal-project.
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nal for one main reason: they fear that their land will be confiscated
without adequate compensation.'6

The indigenous communities along the canal route, the Rama and
Creole communities, are particularly vulnerable to the expropriation
of their land because the canal will pass through their lands, likely
forcing them to relocate." The canal is expected to begin at Punta
Gorda on the Caribbean Sea, where two indigenous communities re-
side, and extend to the city of Brito on the Pacific Ocean.'

While the canal project is important to the Nicaraguan economy,
it is also important that this expansion in industry and commerce does
not infringe upon the indigenous land rights of the Rama and Creole
communities. The Rama and Creole peoples are "hunters, fishers and
agriculturalists," who live off of the land." The canal project poses
substantial risks to their wellbeing, culture, language and religion-all
of which these people have struggled for decades to protect.2 o Part I
of this article will argue that domestic law in Nicaragua has not pro-
vided sufficient protection of the land rights of the Rama and Creole
peoples. Part II will outline the legal protections afforded to these in-
digenous communities under the Indigenous and Tribal Peoples Con-
vention (ILO 169) and the American Convention on Human Rights.
Lastly, Part III argues that Nicaragua has violated the land rights of
the Rama and Creole communities under international law and they
should seek remedies under ILO 169 and the American Convention
on Human Rights for the violations of their land rights.

II. LAND RIGHTS

Nicaragua has specific domestic laws that protect the rights of the
indigenous communities. The primary domestic laws that protect in-
digenous land rights are the Constitution, the Autonomy Statute and
the Demarcation Law.2 1 On their face, these laws seem to protect in-
digenous communities from the unlawful expropriation of their land;22

16. Adamczyk, supra note 6.
17. Tim Johnson, A Vanishing Culture: Nicaragua's Rama Indians Face Peril from Canal

and Migrants, MCCLA'rCHYDC (June 18, 2015, 6:00 AM), http://media.mcclatchydc.com/static/
features/NicaCanal/RAMA.html?brand=mcd.

18. See Kahn, supra note 12.
19. About the Rama, EXPLORATION NATION, http://explorationnation.com/7 -expedition/

191-about-the-rama (last visited Jan. 30, 2016).
20. See id.
21. See Environmental Sustainability Issues in Nicaragua, FoUND. FOR SUSTAINABL DEy.,

http://www.fsdinternational.org/country/nicaragualenvissues (last visited Jan. 30, 2016).
22. See id.
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EL GRAN CANAL DE NICARAGUA

however, the numerous and continual violations of these laws render
them virtually ineffective.

The Nicaraguan Constitution specifically recognizes communal
forms of land ownership and the indigenous peoples have the right to
use and enjoy their communal lands.23 While the constitution also pro-
vides for the expropriation of private property in the interest of public
utility and with fair compensation, it also provides that the land own-
ership system of indigenous communities shall instead be regulated
according to the law on this matter.2 4 Other laws on the matter in-
clude the Autonomy Statute and the Demarcation Law. 2 5

In 1987, the Autonomy Statute was enacted to formally recognize
the autonomy of the indigenous communities in Nicaragua.2 6 The stat-
ute additionally established that the indigenous communities in Nica-
ragua have inalienable communal property rights that cannot be
"donated, sold, leased nor taxed, and are inextinguishable."2 7 While
the Autonomy Statute was created to recognize and protect commu-
nal land ownership, there are continuing instances of illegal land
seizures by the government and land grabs by non-indigenous settlers.
For example, in 2012 the Office of the Attorney General of Nicaragua
"seized approximately twenty acres" of land in Sebaco, Matagalpa,
which is considered "historically indigenous land," without a report or
explanation as to why the seizure occurred.28 Additionally, indigenous
communities in Nicaragua have alleged that "land grabs by non-indig-
enous settlers" and "illegal logging and other exploitation of natural
resources" have continually gone unpunished by the government.2 9

These incidents provide an illustration of the violations that the indig-

23. CONsTrrUCION PottflCA DE LA REPUBLICA DE NICARAGUA [CN.] tit. I, ch. I, art. 5, tit.
IV, ch. VI, art. 89, LA GACETA, DIARIO OFICIAL [L.G.] Jan. 9, 1987 [hereinafter CONSTIrruoN].

24. CONsTrTri'oN, arts. 44, 107.
25. See generally Ley No. 28, Sept. 2, 1987, Estatuto de Autonomia de las Regiones

Autonomas de la Costa Atlantica de Nicaragua [Autonomy Statute for the Autonomous Regions
in the Atlantic Coast of Nicaragua] LA GACETA, DIARIO OFICIAL [L.G.], Oct. 30, 1987 (Nicar.)
[hereinafter Autonomy Statute]; Ley No. 445, Dec. 13, 2002, Ley del R6gimen de Propiedad
Comunal de los Pueblos Indfgenas y Comunidades Etnicas de las Regiones Aut6nomas de la
Costa Atlintica de Nicaragua y de los Rios Bocay, Coco, Indio y Maiz [Law of Communal
Property Regime of the Indigenous Peoples and Ethnic Communities of the Autonomous Re-
gions of the Atlantic Coast of Nicaragua and of the Bocay, Coco, Indio and Maiz Rivers] ch. 1,
art. 1, LA GACETA, DIARIO OFICIAL [L.G.], Jan. 23, 2003 (Nicar.) [hereinafter Demarcation
Law].

26. Autonomy Statute, supra note 25, at tit. I, ch. 1, art. 1.
27. Id. at tit. IV, ch. 1, art. 36.
28. BUREAU OF DEMOCRAcy, HUMAN RoirrS AN) LABOR, U.S. DEPrT oF STATE, NIcA-

RAGUA 2013 HUMAN RIoirrs REPORT 10, http://www.state.gov/documents/organization/220670
.pdf.

29. Id. at 28.
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enous communities have endured and also show the ineffectiveness of
the laws that were meant to protect against such violations.

In 2002, Nicaragua enacted the Demarcation Law, also known as
Law 445, in order to regulate the system of communal land ownership
of the indigenous communities in Nicaragua.o This law was created to
provide specific guarantees of communal ownership, land use, and
management of traditional lands for indigenous communities.3 ' The
law also set up a process by which indigenous land would be demar-
cated and titled.3 2 Although, the Demarcation Law provides for rec-
ognition of indigenous land rights by land titling, the U.S. Department
of State Human Rights Report has reported that the National Com-
mission of Demarcation and Titling, Attorney General's Office, and
the Nicaraguan Institute of Territorial Studies have all failed to effec-
tively demarcate indigenous lands." The Nicaraguan Center on
Human Rights (CENIDH) has also denounced the titling process,
stating that there is "an atmosphere of impunity and corruption in the
territorial demarcation process."34 Often times, a delay in the titling
process is due to the government attempting to have the indigenous
community accept an unfavorable offer or a circumstance where there
is a dispute as to what land is historically theirs." Unfortunately, the
indigenous land along the canal route has not yet been titled and
many non-governmental organizations in the region expect that the
titling process will be delayed due to the canal project.36

While land titling is an important step to recognizing indigenous
land rights, indigenous communities will still have to deal with the is-
sue of evictions. The Nicaraguan government has not engaged in evic-
tions of settlers on the titled land "due to a lack of political will and an

30. Demarcation Law, supra note 25, at ch. I, art. 1.

31. Id. art. 2.

32. See generally id. at ch. VIII.

33. U.S. DEP'T OF SFATiE, supra note 28, at 27.

34. Id.

35. Observations on the 3rd Periodic Report by Nicaragua on its Compliance with the In-
ternational Covenant on Civil and Political Rights, Indigenous Peoples Law and Policy Program,
University of Arizona (on behalf of Awas Tingni Community), for the 92nd session of the
Human Rights Committee (Mar. 20, 2008), http://www2.ohchr.org/english/bodies/hrc/docs/ngos/
AwasTingniObservations.pdf.

36. Canal Interocednico de Nicaragua Aislard a Afrodescendientes del Caribe sur [Nicara-
guan Interoceanic Canal Will Isolate Peoples of South African Descent], LA PRENSA (Oct. 8,
2014, 2:18 PM), http://www.prensa.com/uhora/mundo/canal-nicaragua-aislara-afrodescendiente/
405087.
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alleged lack of funding" to enforce the law.17 Therefore, even years
after the government provides the Rama and Creole communities
with a land title, they may not be free to enjoy their land; in fact, it
may be years before the government evicts settlers from the titled
property.

Currently, the Rama and Creole peoples, who are directly af-
fected by the canal, have attempted to resolve the situation within
Nicaragua's court system. "On June 29, [2012], Rama-Creole leader-
ship filed a case [of unconstitutionality] in the [Supreme Court of Nic-
aragua (CSJ)] against the government for granting a concession to
[HKND Group] to build an interoceanic canal that would cross cer-
tain parts of indigenous community territory."3 ' However, on Decem-
ber 10, 2013, the CSJ dismissed the claim.40 The CSJ stated that the
South Atlantic Autonomous Regional Council (RAAS) gave approval
for the canal project on behalf of the Rama and Creole communities
and that they represent the interest of the local Rama and Creole
communities along the canal route, therefore, their rights were not
violated.4 1 The CSJ further concluded that the concession was a valid
constitutional exercise without addressing the fact that the regional
council's approval was contrary to the desire of the local indigenous
community or even mentioning the international rights to which the
communities are entitled.4 2

After attempting to seek a resolution under domestic law, the
Rama and Creole communities have not been able to successfully pro-
tect their land rights under domestic law.4 3 Although, Nicaraguan law
is not devoid of legal provisions regarding the protections of indige-
nous land rights, the indigenous communities of Nicaragua often find
themselves subject to government measures that infringe on their land
rights without access to remedial measures.44 Therefore, I propose

37. NICAR. CTR. FOR HUMAN RIGTfS, NICARAGUA AND THE SECOND ROUND OF THE UNI-
VERSAL PERIODIc REVIEw 36 (2014), http://www.cenidh.org/media/documents/docfile/INFORM
ESEPUESPA%C3%910LEINGLES-web.pdf.

38. See id.
39. U.S. DEP'T OF STATE, supra note 28, at 28.
40. Sentencia [S.] No. 30, de las 8:30 a.m., Dec. 10, 2013, LA GACETA, DIARIO OFICIAL

[L.G.] [Supreme Court of Justice] p. 934, 940-41, Cons. II (Nicar.).
41. Id. at 938.
42. Id. at 940.
43. See U.S. DiEP'T OF STATE, supra note 28, at 28.
44. See generally id. (asserting that some Nicaraguan indigenous communities are excluded

from decisions affecting their lands and natural resources); S. James Anaya & Claudio Gross-
man, The Case of Awas Tingni v. Nicaragua: A New Step in the International Law of Indigenous
Peoples, 19 ARIZ. J. INT'L. & COMP. L. 1 (2002) (arguing that the case of the Mayagana (Sumo)
Awas Tingni Community v. Nicaragua, decided by the the Inter-American Court of Human
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that the Rama and Creole peoples seek the legal protections afforded
to them under international law.

III. INTERNATIONAL RECOGNITION OF THE LAND RIGHTS OF

INDIGENOUS COMMUNITIES

A. The Indigenous and Tribal Peoples Convention (ILO 169)

In 1989, the International Labor Organization created the Indige-
nous and Tribal Peoples Convention (ILO 169) with the purpose of
protecting the rights of indigenous communities.4 5 ILO 169 is a legally
binding treaty that Nicaragua ratified in August 2010.46 ILO 169 out-
lines a variety of rights afforded to indigenous communities.4 7 This
article, however, will focus primarily on the provisions regarding land
rights and participatory rights. These provisions require states to rec-
ognize lands that indigenous communities have traditionally occupied
and also require states to consult with indigenous communities regard-
ing any legislative or administrative measure that will directly affect
them.

4 8

1. The Recognition of Indigenous Ties to Land

ILO 169 aims to establish an international recognition for the
special significance that indigenous communities share with their
traditional lands.4 9 Their cultural and spiritual values are intimately
linked to their land. Article 13 of ILO 169 specifically requires that
governments respect this relationship, and5  Article 14 further re-
quires that states provide the indigenous communities with rights of
ownership and possession of the lands that they have traditionally oc-
cupied in recognition of the ties they have to the land.5 ' Therefore,
ILO 169 requires governments to take steps, as necessary, to demar-
cate the lands of the indigenous communities and guarantee effective
protection of these land rights.52 To that extent, ILO 169 requires that

Rights, set the first legally binding decision by an international tribunal to uphold the collective
land and resource rights of indigenous peoples in the face of a state's failure to do so).

45. See generally Convention (No. 169) Concerning Indigenous and Tribal Peoples in Inde-
pendent Countries, Geneva, June 27, 1989, 1650 U.N.T.S. 383 [hereinafter ILO 169].

46. Ratifications for Nicaragua, INT'L LA13OUR ORG., http://www.ilo.org/dyn/normlex/en/
f?p=1000:11200:0::NO:11200:PI1200_COUNTRYID:102780 (last visited Jan. 30, 2016).

47. Tara Ward, The Right to Free, Prior, and Informed Consent: Indigenous Peoples' Partici-
pation Rights within International Law, 10 Nw. J. Ircr'i Hum. Rrs. 54, 60 (2011).

48. See generally ILO 169, supra note 45, arts. 1, 6, 7, 13, 14, 17.
49. Id. art. 13.
50. Id.
51. Id. art. 14.
52. Id. art. 14(2).
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penalties be established to protect the indigenous communities against
unauthorized intrusion upon or use of lands that are under the owner-
ship of an indigenous community.5 3

2. The Right of Consultation

In addition, ILO 169 provides that indigenous communities must
be consulted when consideration is given to legislative or administra-
tive measures that may affect the indigenous communities directly.5 4

Though the right of consultation does not require that the parties
reach a consensus, a consultation should provide the affected commu-
nities with an opportunity to participate in the formulation, imple-
mentation and evaluation of measures that affect them directly.5 5

Where consideration is provided to a legislative or administrative
measure, ILO 169 states that a consultation must be undertaken
through appropriate procedures, with adequate representation and
good faith.

There is no singular model for the appropriate procedures that
must be undertaken for consultations. Nevertheless, states must: (1)
consider the decision-making methods familiar to indigenous commu-
nities; (2) ensure that the indigenous communities have adequate rep-
resentation; and (3) implement the consultations in a timely manner.57

To ensure that indigenous communities are adequately represented,
states must recognize the traditional institutions of the indigenous
communities." In fact, most indigenous communities have institutions
with councils of elders or locally elected leaders who are appointed to
represent the community.59 Accordingly, for a consultation to be
valid, the indigenous group must be adequately represented by either
their elders or elected leaders.60 Moreover, the convention specifically
provides that a consultation is considered timely under the following
three instances: (1) when a state is considering a legislative or admin-

53. Id. arts. 14(2), 18.
54. Id. art. 6(1).
55. See id. art. 6(1).
56. See id. art. 6(2).
57. Workshop on Free, Prior and Informed Consent, New York, N.Y., Jan. 17-19, 2005, An

Overview of the Principle of Free, Prior and Informed Consent and Indigenous Peoples in Inter-
national and Domestic Law and Practices 9, U.N. Doc. PFII/2004/WS.2/8.

58. See generally ILO 169, supra note 45, art. 14.
59. INT'. LABOUR ORG., ILO CONVENTION ON INDIGENOUS AND TRIBAL PEOPLES, 1989

(No. 169): A MANUAL 17 (2003), http://www.ilo.org/public/libdoc/ilo/2003/103BO9_345_engl.pdf
[hereinafter ILO Manual].

60. See id.

2016] 419
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istrative measure that is likely to affect an indigenous community;61

(2) prior to exploration or exploitation of sub-surface resources;62 or

(3) when any consideration is given to alienate their lands or transmit
land rights outside their own communities.6 3 If these requirements are
not respected, the consultations will not comply with the convention.

Finally, such consultations must be undertaken "in good faith and
in a form appropriate to the circumstances."' While good faith is sub-
ject to the facts surrounding the circumstances at hand, the good faith
requirement stipulates that governments may not simply engage in
formalistic meetings. Rather, the state must engage in actual, substan-
tive negotiations with the indigenous communities whose land is di-
rectly affected such that the communities will have an opportunity to
influence the ultimate decision. For instance, if the meetings are
merely informational or conducted in a manner or language that the
representatives do not understand, the consultation will not satisfy the
convention's requirement. To comply with the convention, a consulta-
tion must be carried out "with the objective of achieving agreement or
consent to the proposed measures."65

3. The Right of Participation

In addition to consultations, ILO 169 provides that indigenous
communities have the right to participate in any policy, program or
project that has a direct effect on their land.6 6 ILO 169 protects this
right of participation for indigenous communities based on the under-
standing that the indigenous communities should decide their own pri-
orities in the process of developing those projects, which will affect
not only their lives, but also their beliefs, institutions and the lands
they occupy.67 To protect this interest, article 7 of the convention pro-
vides that governments shall allow for the concerned communities to

61. ILO 169, supra note 45, art. 6(1)(a).
62. Id. art. 15(2).
63. Id. art. 17.
64. Id. art. 6(2).
65. Int'l Labour Org., Report of the Director-General: Seventh Supplementary Report: Re-

port of the Committee Set Up to Examine the Representation Alleging Non-observance by Brazil
of the Indigenous and Tribal Peoples Convention, 1989 (No. 169), made under article 24 of the
ILO Constitution by the Union of Engineers of the Federal District (SENGE/DF) 8, to the Of-
ficers of the Governing Body, GB.304/14/7 (Mar. 17, 2009), http://www.ilo.org/wcmsp5/groups/
public/-ed-norm/--relconf/documents/meetingdocument/wcms_104654.pdf [hereinafter Re-
port of the Director-General: Brazil].

66. ILO Manual, supra note 59, at 15.
67. Int'l Labour Org., Report of the Secretary-General: Second Supplementary Report: Rep-

resentation alleging non-observance by Ecuador of the Indigenous and Tribal Peoples Conven-
tion, 1989 (No. 169), made under article 24 of the ILO Constitution by the Ecuadorian
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be involved in all aspects of the development process." Also, in order
for the indigenous communities to make informed decisions, the state
must conduct environmental and social impact studies so that the af-
fected peoples can adequately assess the impact of planned develop-
ment activities on their land."9

4. The Indigenous Communities May Only be Relocated
Upon Free and Informed Consent

Although indigenous people have the right to participate in the
development of their land, situations may arise when they may be re-
quired to relocate. In such a scenario, ILO 169 provides that the relo-
cation of indigenous people may only take place upon free and
informed consent and full compensation.70 ILO 169 states that in-
formed consent "means that the indigenous and tribal peoples under-
stand fully the meaning and consequences of the displacement and
that they accept and agree to it."" Consent is not considered valid
unless the affected community has "clear and accurate information on
all the relevant facts and figures" regarding their relocation.7 2 If the
affected population is not able to return to their lands, they shall be
provided with the quality of the lands that they previously occupied.7 3

In any event, the lands must be suitable for their present needs and
future growth.74

B. The American Convention on Human Rights

The American Convention on Human Rights was created in 1969
to protect fundamental rights and protect against discrimination on
the basis of "race, color, sex, language, religion, political or other
opinion, national or social origin, economic status, birth, or any other
social condition."7 In September 1979, Nicaragua ratified the conven-
tion and is now obligated to comply with the provisions of the conven-

Confederation of Free Trade Union Organizations (CEOSL), to the Officers of the Governing
Body, GB.282/14/2 (Nov. 14, 2001).

68. ILO Manual, supra note 59, at 18; see also ILO 169, supra note 45, art. 7(1).
69. ILO Manual, supra note 59, at 22.
70. Id. at 45.

71. Id. at 44.
72. Id.
73. Id. at 45.

74. Id.
75. Organization of American States, American Convention on Human Rights art. 1, Nov.

22, 1969, O.A.S.T.S. No. 36, 1144 U.N.T.S. 123 [hereinafter ACHR].
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tion. 6 The two compliance bodies for the American Convention on
Human Rights are the Inter-American Commission on Human Rights
and the Inter-American Court on Human Rights." While the conven-
tion is not specifically tailored to the needs of indigenous communi-
ties, the compliance bodies have used the rights outlined in the
convention to provide multiple indigenous communities with remedies
to the violations of their essential rights." The two provisions that are
commonly used to protect indigenous land rights are article 21 (the
"right to property") and article 25 (the "right to judicial
protection")."

1. The Right to Property

Article 21 of the American Convention on Human Rights pro-
vides that everyone has the right to use and enjoy their property with-
out "exploitation."so In the event that someone shall be "deprived of
[their] property" in the interest of society, they must receive "just
compensation."" The Inter-American Court has recognized commu-
nal forms of property under article 21 even in situations where such
property lacks formal title.8 2 In Awas Tingni v. Nicaragua, Nicaragua
argued that an indigenous community did not have formal entitlement
to their lands when the government granted a logging concession to a
Korean company because the indigenous community did not have a
"formal title" deed.3 However, the Inter-American Court held that
the community was entitled to the land under article 21 and found a
positive state obligation to recognize indigenous land tenure through
demarcation.'

Although the right to property is not an absolute right, the Inter-
American Court in Saramaka People v. Suriname indicated specific
requirements that must be met if a state needs to restrict the right of

76. American Convention on Human Rights "Pact of San Jose, Costa Rica" (B-32), Signato-
ries and Ratifications, ORG. OF AM. S-r., http://www.oas.org/dilltreatiesB-32_AmericanConven
tionon-HumanRights sign.htm#Nicaragua (last visited Jan. 30, 2016).

77. ACHR, supra note 75, art. 33.
78. See e.g., Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Judgment, Inter-Am.

Ct. H.R. (ser. C) No. 79, ¶ 151 (Aug. 31, 2001). See generally Saramaka People v. Suriname,
Inter-Am. Ct. H.R. (ser. C) No. 172 (Nov. 28, 2007).

79. See Mayagna, supra note 78.
80. ACHR, supra note 75, art. 21.
81. Id.
82. Mayagna, supra note 78, 19 146, 148.
83. Id. 11 104(k), 104(l).
84. Id. 1 153.
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property.85 "[A] state may restrict the use and enjoyment of the right
to property where the restrictions are: a) previously established by
law; b) necessary; c) proportional; and d) with the aim of achieving a
legitimate objective in a democratic society.",6 Additionally, when all
requirements are met, the state must also ensure the survival of the
indigenous community by allowing them to participate in the develop-
ment plan, ensuring that they will receive a benefit from such plan,
and by performing the requisite environmental and social impact as-
sessments prior to the execution of the project.

2. The Right to Judicial Protection

The "right to judicial protection" is outlined in article 25 of the
American Convention on Human Rights." This provision provides
that "[e]veryone has the right to simple and prompt recourse .. . [by] a
competent court ... for protection against acts that violate his [or her]
fundamental rights recognized by the constitution or laws of the state
concerned or by [the American Convention on Human Rights]."8 If a
state fails to decide a case on the merits or fails to recognize a viola-
tion of fundamental rights, then the Inter-American Court has held
that these actions are in violations of a person's right to judicial pro-
tection.90 In Awas Tingni v. Nicaragua, an indigenous community
brought a claim of unconstitutionality against Nicaragua after the
country granted a logging concession on indigenous land.91 The Su-
preme Court of Justice in Nicaragua decided the case without making
reference to the rights of the applicants.92 Similarly, when the same
indigenous group filed a second claim of unconstitutionality, the Su-
preme Court did not decide the case on the merits, but instead the
court stated that it reached a decision in the initial case and therefore
the remedy was time-barred.93 The Inter-American Court held that
the legal remedy was ineffective in both cases since the Supreme
Court decisions did not recognize the violation of the community's
rights nor did it protect the rights of the applicants.94

85. Saramaka People, supra note 78, 1 127.
86. Id.
87. Id. 1 129.
88. ACHR, supra note 75, art. 25.
89. Id.
90. See Mayagna, supra note 78, IT 136-39.
91. Id.
92. Id. 1 104(b).
93. Id. 11 133-34.
94. Id. 11 136-37, 139.
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a. ILO 169 Enforcement Measures

In addition to the territorial rights and protections afforded by
ILO 169, the indigenous communities of Nicaragua also have access to
remedial measures under international law if their rights have been
violated. ILO 169 provides for a reporting and monitoring system by
which states are required to report to the Committee of Experts on
the Application of Conventions and Recommendations (CEACR) re-
garding the measures that it has taken in compliance with the conven-
tion." The CEACR reviews the reports "in a flexible manner" so as to
take into consideration the specific conditions and characteristics of
the country.9 6 Once review of the reports are completed, the CEACR
makes a direct request to states for additional information or issues
recommendations on measures that should be taken to remedy viola-
tions of rights.97 ILO 169 also has a complaint procedure in place
whereby representatives can bring complaints to the committee if
there are allegations of serious violations.9 8

b. The Demarcation of the Rama and Creole Lands

In the case of the canal project, articles 13 and 14 of ILO 169
require Nicaragua to respect the lands that the Rama and Creole com-
munities occupy and also demarcate their land.99 As mentioned ear-
lier, the indigenous land that is affected by the canal route has not yet
been demarcated. Additionally, in protection of indigenous lands, Nic-
aragua will have to create safeguards to prevent unauthorized intru-
sions, which seem to occur frequently in Nicaragua as illustrated in
Part I of this article. Given that Nicaragua has not demarcated the
land of the Rama and Creole communities, Nicaragua is not currently
in compliance with its obligation under ILO 169 to recognize the in-
digenous ties to the land.

c. Lack of Consultation

One of the main principles under ILO 169 is the right of "consul-
tation.""o In 2005, the Brazilian Government drafted a bill that would

95. Supervision, IN-r') LABOUR ORG., http://www.ilo.org/indigenous/Conventions/Supervi-
sion/lang-en/index.htm (last visited Jan. 30, 2016).

96. Indigenous & Tribal Peoples' Rights in Practice: A Guide to ILO Convention No. 169,
INT'L LABOUR ORG. 184 (2009), http://www.ilo.org/wcmsp5/groups/public/@ed-norm/@normes/
documents/publication/wcms_106474.pdf [hereinafter A Guide to ILO].

97. ILO 169, supra note 45, art. 6.
98. Supervision, supra note 95.
99. ILO 169, supra note 45, arts. 13, 14.

100. A Guide to ILO, supra note 96, at 59.
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provide for grants of logging concessions to private parties on indige-
nous lands.1 o' A group of indigenous communities made a complaint
with the compliance body of ILO 169 stating that they were not con-
sulted in accordance with the consultation provisions in the conven-
tion.10 2 The government argued that it held consultations with
numerous regional representatives and non-government organizations
that represented the indigenous community affected.'0 3 However, the
committee of experts for ILO 169 found that those meetings were
only indirect forms of consultation and therefore did not meet the
consultation requirement.0 4

The situation with the Rama and Creole communities is similar to
the case in Brazil; the Supreme Court of Nicaragua stated in its deci-
sion that approval of the canal from the Regional Council was suffi-
cient representation of the interest of the local communities affected
by the canal.'s However, as we see in the case of Brazil, this type of
consultation is an indirect form of consultation and therefore not suf-
ficient under the provisions of ILO 169. Additionally, Nicaragua has
done much more than merely consider a legislative measure; the gov-
ernment has already enacted legislation for the canal and construction
was set to begin on December 24, 2014.106 Although the project is
currently halted, the indigenous communities have not been consulted
regarding the use and development on their land.0 This is a clear
violation of Nicaragua's obligation under the convention to provide a
timely consultation. While the government has not conducted consul-
tations, it has held informational meetings about the canal.0 How-
ever, questions regarding the effects on the indigenous communities
were not answered.'09 These informational meetings have not risen to
the level required for a consultation because they were not conducted

101. Report of the Director-General: Brazil, supra note 65, 2.
102. Id. at 1.
103. Id. at 4.
104. Id. at 7.
105. Id. at 8.
106. Jonathan Watts, Nicaraguans Promised 'Big Christmas Present' with Work Due on New

Canal, GUARDIAN (Nov. 20, 2014, 6:03 AM), http://www.theguardian.com/world/2014/nov/20/
nicaragua-atlantic-pacific-canal-work-begins.

107. Mark Anderson, Nicaragua Canal Will Wreak Havoc on Forests and Displace People,
NGO Warns, GUARDIAN (Sept. 30, 2014, 8:21 AM), http://www.theguardian.com/global-devel-
opment/2014/sep/30/nicaragua-canal-forest-displace-people.

108. See id.

109. See Jeremy Hance, Is the Gran Canal Really a 'Big Christmas Present' for Nicaraguans?,
MONGA1BAY (Dec. 4, 2014), http://news.mongabay.com/2014/12/is-the-gran-canal-really-a-big-
christmas-present-for-nicaraguans/.
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with the objective of achieving agreement or consent of the parties,
but rather to provide information regarding the canal project."o

d. The Denial of the Right of Participation

The right of participation under ILO 169 not only provides that
the state must provide indigenous communities with the right to par-
ticipate in measures that directly affect them, it also provides that the
environmental and social impact studies must be performed prior to
the start of a project."' In the case of the Brazilian logging conces-
sions stated above, the Committee Report further provided that stud-
ies are to be carried out in a matter so as to assess the social, spiritual
and environmental impact on the people's concern from the logging
activities.' 2 The results of these studies are not considered optional
but rather a fundamental criteria for the "implementation of [the pro-
posed] activities."' 3

Currently, the HKND Group has not released studies regarding
the impact of the canal on the land of the indigenous communities.114
However, Wang Jing, president of the HKND Group, recently stated
that, "[w]e are not going to begin the project without the complete
scientific and feasibility studies.""' While he indicated that the studies
would be complete in October 2014, that date has come and gone, and
no studies have been released.'1 6 Therefore, under the current circum-
stances, it is likely that the indigenous communities affected by the
canal project will not have the opportunity to participate in the devel-
opment process in accordance with their rights under the convention.

e. The Requirements for Relocation of the Communities

Lastly, in the event that an indigenous community is required to
relocate, ILO 169 requires that states receive "free and informed con-
sent" from the indigenous community affected."' In 1999, representa-
tives of an indigenous community in Columbia brought a complaint to
the committee of experts stating that the Colombian government
failed to adequately consult them prior to building a dam that flooded

110. ILO 169, supra note 45, art. 6.
111. See id. art. 7.
112. Report of the Director-General: Brazil, supra note 65, 11.
113. Id.
114. See Nicaragua News Bulletin, Nicaragua: Route 4 Chosen for the Grand Canal, LAnIN

AM. BUREAU (July 14, 2014), http://lab.org.uk/nicaragua-route-4-chosen-for-the-grand-canal.
115. Id.
116. See id.
117. ILO 169, supra note 45, art. 16.
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their historic lands."8 Once the committee found that the state failed
to consult that community about the dam under its obligations under
article 6 of ILO 169, the committee discussed the need for the reloca-
tion of families whose land was flooded due to the construction of the
dam." 9 With the help of ILO representatives, the government of Co-
lumbia subsequently created food and transportation subsidies for the
affected members and produced written agreements which granted
the community additional land since their lands had been flooded.12 0

If a situation arises where the Rama and Creole communities will
need to be relocated, the Nicaraguan government cannot unilaterally
force the indigenous communities to relocate without "their free and
informed consent" prior to the implementation of the canal project,
according to article 16 of ILO 169.121 If the government decides to
alienate their lands, the communities must be compensated and pro-
vided with land comparable to their alienated lands and sufficient to
support their present and future needs.122

C. Violations and Remedies under the American Convention on
Human Rights

1. Enforcement Procedures under the Inter-American System

The Rama and Creole communities directly affected by the canal
project may also submit a claim before the Inter-American Commis-
sion on Human Rights for violations under the American Convention
on Human Rights.123 The Commission is the "consultative organ of
the Organization [of American States]," which investigates alleged
human rights violations.' Upon investigation, the commission will
determine if the state has committed a violation; if so, the commission
will provide the state with a procedure for compliance.2 s If the state
still fails to adequately comply, then the Commission will decide if the

118. INT'l. LABOU R ORG., Report of the Committee setup to examine the representation alleg-
ing nonobservance by Colombia of the Indigenous and Tribal Peoples Convention, 1989 (No.
169), made under article 24 of the ILO Constitution by the Central Unitary Workers' Union
(CUT) and the Colombian Medical Trade Union Association (ASMEDAS), to the Officers of the
General Body, GB.282/14/4 (Nov. 14, 2001).

119. See id. 1 63-64.
120. See id. 91 65, 67.
121. ILO 169, supra note 45, art. 16.
122. Id.
123. Organization of American States, Charter of the Organization of American States (A-

41), Apr. 30, 1948, 2 U.S.T. 2394, 119 U.N.T.S. 3.
124. Id.
125. ACHR, supra note 75, art. 48.
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case should be submitted to the Inter-American Court of Human
Rights.'26

The Inter-American System uses many principles outlined in in-
ternational law to form its decisions, including ILO 169 and the Amer-
ican Convention on Human Rights. Therefore, the Rama and Creole
community leaders can use multiple sources of international law to
bolster their claim before the Inter-American Commission.127 The In-
ter-American Human Rights system has progressively developed clear
standards in relation to indigenous peoples' participation rights with
regard to their property rights, and effective judicial protection.

2. The Rama and Creole Communities and Their Lack of
Property Rights

The Rama and Creole communities are currently facing the possi-
bility of losing their traditional lands. The Nicaraguan Government
has failed to demarcate these communities' lands1 28 and without title
to the land, such communities will not be formally entitled to the land.
However, it is likely that the Inter-American Commission on Human
Rights will find that these communities are entitled to the land
through land tenure under article 21 of the American Convention on
Human Rights, and the commission will likely require Nicaragua to
demarcate the land of the Rama and Creole communities.

Additionally, Nicaragua cannot restrict the Rama and Creole's
right of property unless it can show that the project is necessary, the
relinquishment is proportional, and the aim serves a legitimate socie-
tal interest.12 9 Even assuming that the canal project will meet these
requirements, Nicaragua has still failed to protect the survival of the
Rama and Creole Communities, as required under article 21 of the
American Convention on Human Rights because the indigenous com-
munities have not been given an opportunity to participate in the de-
velopment of the project, and the environment and social impact
assessments have not been released.

3. The Denial of Judicial Protection

As previously stated, the Rama and Creole communities brought
a claim of unconstitutionality against the concession of the canal pro-
ject; however, the Supreme Court of Nicaragua dismissed the claim

126. Id. art. 51.
127. See e.g., Saramaka People, supra note 78.
128. U.S. DEP'T OF STArE, supra note 28, at 1.
129. ACHR, supra note 75, art. 21.
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without addressing any violations to the community's rights under in-
ternational law.130 The Inter-American Court has held that this is a
violation of the right of judicial protection because the decision does
not provide the applicants with legal protection.13 ' Therefore, the Su-
preme Court of Nicaragua would be held in violation of the communi-
ties' rights under article 25 of the American Convention on Human
Rights because it decided the case without recognition of these com-
munities' land rights under international law.

IV. CONCLUSION

Although the Inter-Oceanic Canal has been called the "saving
grace" of the Nicaraguan economy, Nicaragua cannot simply escape
its obligation to recognize the land rights of the indigenous communi-
ties affected by the canal; international law provides protections for
the land rights of indigenous communities and remedial measures for
the violations against those rights.

Nicaragua has three main laws that protect the land rights of in-
digenous communities within the country. These laws provide that the
lands of the indigenous communities are inextinguishable, yet numer-
ous land seizures and land grabs from the government and non-indige-
nous settlers leave these laws virtually ineffective. Furthermore, the
Supreme Court of Justice in Nicaragua has denied claims filed by the
Rama and Creole communities, leaving them vulnerable to the confis-
cation of their lands.

International law provides an alternative source of remedies for
the violative behavior of states. ILO 169 and the American Conven-
tion on Human Rights are two sources of international law that pro-
tect the land rights of indigenous communities.13 2 Both conventions
have compliance bodies that report on and investigate a signatory
state's actions to ensure that it is in compliance with its international
obligations.'

In the process of the canal project, Nicaragua has violated numer-
ous obligations under international law. The government has not con-
sulted the direct representatives of the Rama and Creole communities
prior to the enactment of the legislative measure for the canal. Simi-

130. NICARAGUA, THE INDIGENOUS WORLD 2014, THE Iwr'L WORK GROUP FOR INIGE-

Nous AFFAIRS 93, 98 (Cxcifie Mikkelsen et al. eds., 2014), http://www.iwgia.org/iwgia-files-publi
cations.files/0671_12014eb.pdf.

131. See generally Mayagna, supra note 78.
132. See generally ILO 169, supra note 45; ACHR, supra note 75.
133. See generally ILO 169, supra note 45; ACHR, supra note 75.
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larly, it has not given the communities an opportunity to participate in
the implementation of the canal project, and it has not released envi-
ronmental or social impact studies. Furthermore, the Supreme Court
decision violated the right of judicial protection under the American
Convention on Human Rights because the court's decision did not
take into account any violations of the communities' rights.

While Nicaragua has violated its international obligation to rec-
ognize indigenous land rights in the past, it is important that the Rama
and Creole communities assert their rights under ILO 169 and the
American Convention on Human Rights because these conventions
provide accountability for the state's unlawful actions. This is not to
say that the indigenous communities will be completely protected
from government land seizures or expropriations. If the communities
decide to file a complaint with ILO 169 and the Inter-American Com-
mission on Human Rights, they can at least guarantee that Nicaragua
will have some international oversight for its actions. Therefore, in
order to protect the land rights of the indigenous communities along
the canal route, Nicaragua should be obligated to recognize these
communities' land rights under international law.
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